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CORPORATE DISCLOSURE STATEMENT

Pursuant to Fed. R. App. P. 26.1(a), Arizona Catlobnference and Crisis
Pregnancy Centers of Greater Phoenix are each mdm-gorporations in the State

of Arizona, neither have a parent corporation agither are publicly held.
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INTRODUCTION

Abortion providers seek the right to collect mori|ym women before their
abortion waiting periods have expired, at a timewkhe women need to be free
from financial pressure in order to make their ckei voluntarily. Plaintiffs
contend that the payment provision of Arizona RediStatute § 36-2153(D) is
unclear, but they ignore the fact that the provisamly applies when a waiting
period is required under subsection A, which isagfeva clear circumstance.
Plaintiffs conceded before the District Court thiaé payment provision is not
vague with respect to abortion providers, and thstridt Court relied on that
concession. Therefore Plaintiffs should not bes dblobtain injunctive relief for
abortion providers. Nor should they be able toawbtrelief for non-abortion
providers, because those doctors are sufferingarm tsince the District Court
made clear that the payment provision does notapphem. Plaintiffs’ appeal is
therefore an improper facial challenge under Supr@uourt precedent.

STATEMENT OF JURISDICTION, FACTS, CASE,
ISSUES PRESENTED, AND STANDARD OF REVIEW

Intervenor-Defendants concur with the statememtgrmsdiction, facts, of
the case, issues presented, and standard of reofiemed by Defendants, but
additionally reserve the argument that Plaintiiskl standing. Also, Intervenor-
Defendants add to the statement of the case thdlawember 24, 2009, the

District Court granted Intervenor-Defendants’ matto intervene.



Case: 09-17673 01/25/2010 Page: 8 of 28  DktEntry: 7206811

SUMMARY OF ARGUMENT

Plaintiff abortion providersvant Arizona Revised Statute § 36-2153(D) to
be ambiguous, because they know what it meansedins that they can’'t charge a
women for abortions before those women have haditbscribed time to make
their choice based on all the facts. It means Fiantiffs can’t make women feel
pressured to choose abortion by Plaintiffs demantheir money in advance. No
woman wants to fight an abortion doctor’s officdrpto get her money back.

Plaintiffs concededefore the District Court that the payment prowisie
clear as applied to abortion patients and provjdard the District Court relied on
their concessioh. But Plaintiffs contend that the law may ambigupuapply
when women “inquire” about abortion to non-abortidactors. This position
cannot be reconciled with the payment provisioxglieit text, which says that it
only applies to inquiring women whehe 24-hour waiting period is “required by
subsection A.” Subsection A applies only whenreéhes “an abortion” and a
“physician who is to perform the abortion.” Doddmow whether these realities
exist so as to trigger a waiting period, and urglérsection F doctors aren’t held

liable unless they violate the statute “knowinglyhich eliminates vagueness.

! PIs.” Memo. Supp. Mot. Prelim. Inj at 24 (filed $ep4, 2009) (hereinafter “Pls.’
Memo); relied upon by the District Court in Ordeeriying Prelim. Inj. at 18 (filed
on Sept. 29, 2009), Excerpts of Record Tab 65 {ihafter “Order”).
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Therefore Plaintiffs have essentially conceded shdusection D is clear in all its
applications.

Plaintiffs argue that because the word “inquireslimprecise, there may be
uncertain applications of the law to non-aborti@ttdrs. But even if “inquired”
could be considered ambiguaunssolation this fact wouldn’t impose the payment
provision to non-abortion doctors because the paymeovision never considers
“inquiries” in isolation, but only applies when botan inquiry and a required
waiting period exist. The waiting period provisiimits which “inquiries” count.

Plaintiffs cannot be allowed to abandon the conoasthat they made and
the District Court relied on. At most, Plaintiffarguments justify relief for only
non-abortion providers, since they concede thavamueness exists for abortion
providers. But Plaintiffs have no basis to seegedipte relief for non-abortion
providers, because the District Court’s order alyeaakes clear that the law does
not apply to non-abortion providers. Therefore -abortion providers are
suffering no harm—they cannot satisfy the injunetrelief standard. Despite this
fact, Plaintiffs are seeking to enjoin the paymenbvision even for abortion
providers. Therefore their appeal is a facial asfapplied challenge, one that is

disallowed byGonzales v. Carhar650 U.S. 124 (2007).
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ARGUMENT

l. ABORTION PROVIDERS ARE CLAIMING THE RIGHT TO BILL
WOMEN BEFORE THEY HAVE MADE THEIR INFORMED AND
VOLUNTARY CHOICE ABOUT ABORTION

This appeal is about nothing less than Plaintifissire for women’s money.
Plaintiffs want to strike down a provision that daething but prevent them from
billing women before those women have had one dagohsider the information
provided and to make their choice about abortiathout financial pressure from
their abortion doctors.

Arizona Revised Statute 8§ 36-2153 pursues a thbigulggitimate state
interest of requiring “voluntary and informed consdor abortion. 8§ 36-2153(A).
SincePlanned Parenthood v. Casdwere is hardly a more well-established issue
in abortion law than the principle that states maguire informed consent with a
waiting period before an abortiorCf. 505 U.S. 833885-87. But if the state can
cure a woman’s lack of information 24 hours befaneabortionjpso factoit can
remove her financial pressure during the same pered. The state can require
abortion providers, prior to the abortion, to w2dt hours before they demand their
money. Financial pressures burden women’s chaioeless than does their lack
of information, and both are within a state’s ietrto alleviate.

Intervenor-Defendants know personally the lack mdwledge and financial

pressures that women face when they are considabogion. Crisis Pregnancy
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Centers of Greater Phoenix and their professionabical staff and peer-
counselors have extensive experience counseling emosnd offering them

practical support in these circumstances. Defrbateors’ Decl. of Barbara Willis

191 5-9. Many women already have a lack of infoiomatvhen they are seeking
abortion. If an abortion provider has already madevoman prepay for an
abortion, she will not feel able to make a fullydrchoice during the waiting
period, because she will wonder how she can gemloaey back or if she will lose
it. Before an abortion and before the mere one-dajting period, abortion

providers have no constitutional interest in cdlleg a woman’s money. She can
still change her choice during that time. The estet justified in preventing

Plaintiffs from requiring an abortion downpaymenRlaintiffs have no

constitutional right to assert a financial advaetager women'’s choices.

.  THE PAYMENT PROVISION ONLY APPLIES WHEN AN
ABORTION WAITING PERIOD IS REQUIRED

A. The payment provision explicitly limits itself to stuations where
subsection A requires a 24-hour waiting period

The payment provision is clear. Subsection D expli declares that the
delay on charging women only applies when the waiperiod is “required by
subsection A,” in addition to including when a wanteas inquired about abortion
or an abortion has been scheduled. There is nagambin the fact that the

payment provision does not apply unless a waitiagog under subsection A is
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required. And there is no ambiguity under subseci that a waiting period is
only required when there is “an abortion” specificgpending and a “physician
who is to perform the abortion.” Plaintiffs coneeldthis point, by conceding that
the payment provision is clear for abortion phyaisi and their patients. Pls.’
Memo at 24; Order at 18.

Furthermore, under subsection F, doctors aren’t hieble unless they
violate the statute “knowingly.” The scienter ddnbwledge” has the effect of
mitigating or “eliminating vagueness,” and statut®gh such scienter “have
repeatedly withstood vagueness challengeited States v. Jae Gab Kim49
F.3d 933, 943 (9th Cir. 2006) (quotivgash. Mercantile Assoc. v. Williama33
F.2d 687, 692 (9th Cir. 1984), and citivglage of Hoffman Estates v. Flipside,
Hoffman Estates, Inc455 U.S. 489, 499 (1982)). Subsection A (andetioee
subsection D) applies only when there is “an aboftand a “physician who is to
perform the abortion.” Doctors will always know &ther or not they are planning
an abortion. And even if a doctor bills a patielaiming he somehow wasn'’t sure
whether the waiting period applied, the statute lv@pecifically exempt him from
prosecution. In this case, scienter removes dwepassibility of vagueness.

The Arizona Supreme Court, knowing the District @suinterpretation,
declined to answer its certified question, whicttHar suggests the interpretation

was correct. Because the payment proviapplies when a waiting period is
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required, it only applies to abortion providers atlteir patients, and, by
concession, all of those circumstances are note/agu

In their brief on appeal, Plaintiffs inadvertentsinforce this interpretation.
They emphasize that “[tjhe mandated counselingiprmans . . . are impossible to
meet where a patient is not currently seeking teduale an abortion.” Pls. App.
Brief at 24. Far from making the payment provisiorpossible to follow, this
makes the payment provision impossible to confug®V]here a patient is not
currently seeking to schedule an abortion,” Pl&#mtihemselves believe that the
waiting period is so obviously inapplicable thalldwing it is impossible. But the
payment provision’s text says it doesn't applyhose patients, by not applying
when no waiting period is required. Therefore hode situations, the payment
provision's inapplicability is equally obvious. d&r Plaintiffs’ own logic, then, it
Is Plaintiffs’ hypotheticals about vagueness theaddme impossible.

B. The word “inquired,” in isolation, does not render the payment

provision ambiguous, because the provision only afips after an
inquiry and a specifically planned abortion.

Plaintiffs ignore the law’s plain language limititige payment provision to
circumstances in which a waiting period is requirethstead they argue that
“inquired about” abortion is unclear, since meneqfiries” can happen in passing,

during any random meeting between a non-aborti@mtod@nd a woman. But this
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semantic argument is irrelevant. Even if “inquirigken in isolation, is vague,
subsection D never imposes itself merely upon auimg. In addition to an
inquiry, the provision doesn't apply unless thetimgi period under subsection A
Is “required.” Every single time the waiting petiapplies and there has been an
inquiry about abortion, it is clear that such agumy was the kind of inquiry that
gualifies under the payment provision. No doctmaying a specific abortion
existing on his schedule or being planned so teashn the process of putting it
on his schedule, has any confusiahthat pointabout whether the woman’s
guestions were the right kind of inquiry: they werHe knows this because he
knows the waiting period is required. Plaintifianceded this poinin conceding
that the payment provision is clear as applied lori@on providers and their
patients.

The only kinds of inquiries that are potentiallyl@guous are the kinds that
occur when a waiting period is not required. Buevery one of those cases, it is
clear that the payment provision doesn’t apply ergvdoctor, pondering whether a
woman’s passing mention of an abortion in her effresit constitutes an “inquiry”
under the payment provision, knows with absoluteagaty that the payment

provision does not apply to him he isn’'t scheduling an abortion that requires a

% To the extent that the District Court concludettytiiry” itself to be ambiguous, it
went on to correctly conclude the payment provisas a whole not to be
ambiguous.
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waiting period. And if he is planning and schedglian abortion that requires a
waiting period, he knows with the same certaintgt ther inquiry does qualify.
Finally, the statutes knowingens reaprecludes liability for doctors who bill
patients while somehow unaware that a waiting jgerg required. There’s no
further room for ambiguity.

C. The payment provision’s application to *“inquir[ing]” and

“schedule[ing]” patients is not superfluous, sincehe concepts are
distinct and both apply only if a waiting period isrequired.

Plaintiffs’ only rebuttal to the text of the status to claim that the payment
provision doesn’t really apply only when a waitipgriod is required, because if
so, the additional element requiring an inquiryaoscheduled abortion would be
superfluous. Subsection D applies only when tleists (a) a required waiting
period, and (b) either (i) an inquiry or (ii) a sduled abortion. A.R.S. § 36-
2153(D).

The first thing to note about Plaintiffs’ argumastthat it contradicts the
explicit, non-vague portion of the payment prousiavhich says that the law only
applies when a waiting period is required. Pl&#mtare essentially seeking to
interpret the payment provision so that a waitiegqd is not actually required for
its satisfaction. Ironically, Plaintiffs are magithis argument in the name of their

opposition to interpreting statutes outside thenasuof the text.
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The second reason Plaintiffs’ argument is incorigthat the components of
the payment provision are not redundant. “Inggirirabout abortion and
“scheduling” an abortion are distinct concepts. wAman could inquire about
having an abortion, and if the payment provisiorpliggal only after it was
scheduled, the abortion provider could delay tleariecality of penciling it into his
calendar until he first requires her to pay. Tégidlature wanted to prevent such a
result, by specifying that once a woman inquiresualtan actual abortion that is
planned (either scheduled or in the process ofgostheduled), and thus a waiting
period is required, then the woman can’t be billgen if the date and time of the
abortion is not fixed in stone. So an inquiry thedds to the doctor and patient
agreeing to plan an abortion will trigger the waitiperiod and the doctor will
know that fact. If a woman inquires, in any cir@tance, but chooses not to
schedule an abortion or comes to no agreementandibctor to have one, it is clear
that the waiting period does not apply and theeetbe payment provision would
not apply.

On the other hand, a doctor could initiate disaussif abortion on his own
when speaking to a pregnant patient who does i He could convince her
to let him schedule the abortion (perhaps to getwhiting period clock running).
But if the payment provision only applied when dooiion is schedulednd she

inquired, the doctor who brought the subject uphnige free to bill women more

10
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freely than when it is the woman who inquires. tsaclaw would actually give
doctors a financial incentive to initiate and prdaen@bortion to non-inquiring
patients. This legislature intended the opposteemake abortion more informed
and more voluntary, not to subject women to pres$yrdoctors so they can bill
them early.

Thirdly, even if the inquiry or scheduling languageuld be considered
somewhat superfluous, it would still not make theovsion vague or
unconstitutional. Clear redundancy is still cle@octors would still not have any
confusion over whether they can or can't bill pattse The Court should not
declare clear laws vague just because the legislatses imperfect language. |If
every imperfectly drafted, but clear, law were skrdown as unconstitutional, few
laws would remain. Awkward drafting in a clear lana foul without a harm.

Both sides in this case rely on canons of statutonstruction, emphasizing
on the one hand the impropriety of interpretingdawveyond their text, and on the
other hand the impropriety of finding laws uncondgional when the text and
context allow for a reasonable constitutional iptetation. The ultimate question
for this Court is whether affirmance is more cotesis with these guidelines than is
reversal. In this case, Plaintiffs’ stern oppasitito the District Court’s duty to
reasonably interpret state laws is cut from the esafoth as the “antagonistic

canon of construction . . . in cases involving &éibaf’ that the Supreme Court says

11
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it rejected inCaseyand Gonzales Gonzales v. Carhart550 U.S. 124, 153-54
(2007). As inGonzales“The canon of constitutional avoidance . . . eytiishes
any lingering doubt as to whether the Act [is cdnsbnal].” Id. at 153. “[T]he
elementary rule is that every reasonable constmictiust be resorted to, in order
to save a statute from unconstitutionalitid” “[I]f the general class of offenses to
which the statute is directed is plainly withintésms, the statute will not be struck
down as vague even though marginal cases couldubevipere doubts might
arise.” United States v. Harris847 U.S. 612, 618 (1954).

A balanced approach to canons of construction |ls&mosgly in favor of
affirming the District Court’s decision. Thereample reason to affirm the District
Court while adhering to the principle that statugkeuld be interpreted reasonably.
To affirm this Court can rely on language in theymant provision itself, its
explicit dependence on a required waiting perital scienter whiclexcludes any
situation in which a doctor is confused, and thirestatute’s linguistic purpose to
regulate abortion providers and their patientsaeiathan other doctors.

On the other hand, to reverse the District Counis Court would need to
unreasonably conflate hypothetical confusion inlgtve and hold the legislature to
a standard that requires not just clarity but mtrimastery of language. This
approach would give far too little weight to thextteof the law as well as

insufficient deference to legislatures in theiremtion to create laws within

12
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constitutional bounds. Even in the First Amendmeantext, whose stricter
standard is inapplicable in abortion challengeserfgct clarity and precise
guidance have never been required even of regofatibat restrict expressive
activity.” United States v. William$53 U.S. 285, 128 S. Ct. 1830, 1845 (2008)
(quoting Ward v. Rock Against Racism91 U.S. 781, 794 (1989). Plaintiffs’
“basic mistake lies in the belief that the meret fitat close cases can be
envisioned renders a statute vagud/illiams 128 S. Ct. at 1846.
lll.  PLAINTIFFS' APPEAL IS AN IMPROPER FACIAL CHALLENGE,
SINCE NON-ABORTION PROVIDERS SUFFER NO HARM FROM

THE DISTRICT COURT'S ORDER, AND PLAINTIFFS CONCEDED
THAT NO VAGUENESS EXISTS FOR ABORTION PROVIDERS.

The District Court justifiably relied on Plaintiffsconcession that the
payment provision is clear as applied to abortisaviglers and their patients.
(Pls.” Memo at 24; Order at 18.) Plaintiffs frarttas case as an as-applied
challenge, because they know that recent Supremet Cases place strict limits
on broad pre-enforcement facial challenges to aboregulations. But Plaintiffs
are trying to smuggle a facial attack into theipeal.

Plaintiffs’ appeal is really a facial challengechase they seek to enjoin all
the applications of the payment provision, everugfiotheir arguments sound in
favor of only non-abortion providers.See Wisconsin Right to Life, Inc. v.
Paradise 138 F.3d 1183, 1186 (7th Cir. 1998¢e alsd”ls. App. Brief at 3, 16, 19

(attacking the payment provision “on its face”). oMover, a pre-enforcement

13
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challenge must generally be regarded as a facalleriye, not an as-applied one,
since the statute has not in fact been applied rig particular party’s
circumstances. Id. In Wisconsin Right to Lifethe Court determined that the
challenge “must be” facial in nature because “WRA&s not engaged in any
speech that the Board has found to be inappropriated therefore WRTL'’s
argument must be that the “laws are unconstituti@sawritten rather than as
applied.” Id.

Likewise here, Plaintiffs have not engaged in actyvdy that the Attorney
General or the Board of Medicine has found to @ppmopriate, yet Plaintiffs are
contending that the language of the payment prawviss unconstitutional as
written. See also Greenville Women'’s Clinic v. Bryd@ft2 F.3d 157, 163-64 (4th
Cir. 2000) (“Because of the nature of facial chajjes, they could not present the
district court with a concrete factual circumstanree particular case or
controversy—to which to apply the Regulation.... 8&ese a trial on a facial
challenge can focus only on arbitrarily selectedodifieticals to which the
Regulation might apply, a court is required to spate about the Regulation's
overall effect.”).

The Supreme Court has deemed it improper for pisnto bring facial
challenges such as this appeal. “The latitudengiaeial challenges in the First

Amendment context is inapplicable here. Broad englés of this type impose ‘a

14
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heavy burden’ upon the parties maintaining the.’s@bnzales v. Carhart550
U.S. 124, 167 (2007)Greenville Women’s Clinjc222 F.3d at 163 (“[A]bortion
clinics undert[ake] a heavy burden in bringing eidachallenge....”). Plaintiffs’
challenge is indistinguishable in content and appinofrom the facial challenge to
the federal Partial-Birth Abortion Act the Supre@eurt rejected irGonzalesIn
Gonzales as here, abortion providers brought pre-enforcenshallenges to the
act, relying upon the testimony of providers thHa tegal restriction in question
imposed an undue burden and was unconstitutionalipie. 550 U.S. at 134-40.
The Court concluded that “these facial attacks khoat have been entertained in
the first instance,id. at 167, even though the District Courts condudtedjthy
trials and entered permanent injunctioms,at 133. “In these circumstances the
proper means to consider exceptions is by as-apphallenge [where] the nature
of the [] risk can be better quantified and balahttean in a facial attack.1d. “It

is neither [the Court’s] obligation nor within [jtéraditional institutional role to
resolve questions of constitutionality with resptxteach potential situation that
might develop.”ld. at 168. Gonzalesespecially lays to rest Plaintiffs’ argument
that a vagueness challenge can be made when “derea has been, or could be,
introduced to indicate whether the [Act] has beafored in a discriminatory
manner or with the aim of inhibiting [constitutidiyaprotected conduct].”ld. at

150 (quotingHoffman EstatesA55 U.S. at 503).

15
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Plaintiffs cannot practically pursue their facidlatienge in light of their
concession that the payment provision is clearaloortion providers and their
patients, nor can they revoke their concessiomn #fie District Court relied on it.
A facial challenge requires at least that Plaistithave [] demonstrated that the
Act would be unconstitutional in a large fractidirelevant cases.'Gonzales550
U.S. at 167-68. But abortion providers and theitigmts constitute the vast
majority of the potential applications of the paymerovision. Because the
payment provision doesn’t apply until the waitingripd is required, most if not all
inquiries leading up to that point will be self-dently the kind of inquiries that
meet one element of the payment provision. Ancdhdwgothetically confusing
situations still remained, the statute’s immuniy doctors who don’t “knowingly”
violate its terms would render those situationssiolat of its scope. Plaintiffs’
concession that the waiting period’s applicatiorclsar is therefore also a tacit
admission that when compared to abortion situati@mg vague non-abortion
situations are negligible. Plaintiffs thereforencat pursue an injunction against
the payment provision facially in order to free dlmm providers from its
application.

Plaintiffs could theoretically pursue an as-applddllenge to the payment
provision for non-abortion providers (to whom inges might be made when a

waiting period is not required). As it turns odlaintiffs’ arguments about

16
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vagueness apply only to non-abortion providersweicer, an as-applied challenge
to vindicate non-abortion providers in this app&almeritless, because non-
abortion doctors are presently suffering no injufijne District Court interpreted

the payment provision as applying only to abortpyoviders and their patients,
and the State Defendants likewise conceded—anddurgeat the payment

provision apply only to women seeking abortion. d€rat 19. And again, no
violation occurs unless it is done knowingly. Tdéfere, no injunction is justified

to relieve non-abortion providers from the appimatof the payment provision.

Such doctors already face no threat of prosecuwtimier the payment provision.
They have no grounds to seek reversal of the Bishourt’s order.

CONCLUSION

For the reasons stated above, Intervenor-Defeadgyellees respectfully
request that this Court affirm the decision of bhstrict Court.
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