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PLEASE TAKE NOTICE that Michael P. Laffey, Esg., of Messina
Law Firm, P.C., as counsel for Proposed Intervencors Senator
Gerald Cardinale, Senator Anthony R. Bucco, and Assemblyman
Michael Patrick Carroll (collectively and hereafter referred to
as “Legislators”), shall move the New Jersey Supreme Court,
located at Richard J. Hughes Justice Complex, 25 Market Street,
Trenton, New Jersey 08625, for an Order pursuant to New Jersey
Court Rule 4:33 granting Legislators leave to intervene as
Defendants—-Intervencrs—Respondents 1in this action, in order to
assert the defenses set forth in the proposed Intervenors’ Brief
in Opposition to Plaintiffs’ Motion in Aid of Litigants’ Rights,
a copy of which 1is included as Exhibit D in Legislators’
Appendix in Support of Motion to Intervene. Legislators should
be granted intervention as a matter of right pursuant to Rule
4:33-1 or, alternatively, they should be granted permissive
intervention pursuant to Rule 4:33-2. Intervention 1is
particularly appropriate here because Plaintiffs-Appellants’
arguments challenge a prior crder of this Court that directly
implicates the official and individual duties of Legislators.

This Motion is made upon the grounds set forth fully in the
attached brief 1in support, as well as the Certifications of
Proposed Intervenors Senator Anthony R. Bucco and Assemblyman

Michael Patrick Carrell, copies of which are included as



Exhibits A and B in Legislators’ Appendix in Support cf Motion
to Intervene.

WHEREFORE, for the reasons expressed in the above-mentioned
papers, Legislators respectfully request that this Court grant
their motion to intervene and accept for £filing the proposed
Intervencrs’ Brief in Oppositicon to Plaintiffs’ Motion in Aid of
Litigants’ Rights.

Dated: March 29, 2010.

Respectfully submitted, .
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PRELIMINARY STATEMENT

Senator Gerald Cardinale, Senator Anthony R. Bucco, and
Assemblyman Michael Patrick Carroll (hereafter referred to as
“Legislators” or “Proposed Intervenors”) move this Court for an
order permitting them to intervene in this matter, in their
official and individual capacities as New Jersey State
Legislators. Each o©f these Legislators has a direct and
particular interest in the subject matter of Plaintiffs-
Appellants’ fhereafter referred to as “Plaintiffs”) Rule 1:10-3
Motion 1in Aid of ILitigants’ Rights. See Certification of
Senator Bucce at 98 (Exhibit A} {hereafter “Bucco Cert.”):;
Certification of Assemblyman Carroll at {8 (Exhibit B}
(hereafter “Carroll Cert.”).' BAs a result of the extraordinary
relief that Plaintiffs seek, should they prevail, Legislators
would be Judicially compelled to cast a wvote in favor of
redefining marriage in New Jersey to include the union of same-
sex couples.

Each of these Legislators seeks to defend their public and
private right and obligation as State Legislators to formulate
marriage policy in New Jersey. See Bucco Cert. at 99; Carroll
Cert. at 99. It is this wvital public policy that is at the

heart of Plaintiffs’ motion. Throughout Plaintiffs’ moving

! genator Cardinale is currently out of the country and is unable to sign and
return his certification. But Preoposed Intervenors will supplement their
filing with his signed certification as soon as possible.
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papers, they refer to and target past legislative acts for
Judicial scrutiny and seek to compel future legislative acts
according to their preferred design. Those past acts include
the passage of the Civil Union Act, L. 2006, c¢. 103, and the
establishment of the Civil Union Review Commission (“CURC™).
Additionally, Plaintiffs tout the CURC’s purported findings
concerning the efficacy of the Civil Unicn Act to challenge
Legislators’ desire to preserve the definition of marriage.
That criticism directly affects Proposed Intervenors as they are
among those elected representatives whe want to retain the
historical meaning of marriage. See Bucco Cert. at 98; Carroll
Cert. at 98. Plaintiffs specifically target Proposed
Intervenor, Senator Cardinale, in connection with comments he
allegedly made at legislative hearings. P1. Br. at 15. It is
on this faulty foundation that Plaintiffs seek to reconstruct
the institution of marriage in New Jersey.

As this State’s policy-makers, Proposed Intervenors seek to
defend the fundamental understanding of marriage. See Bucco
Cert. at 98; Carroll Cert. at 98. Of particular interest to
them 1is the fact that 1f Plaintiffs succeed on their claims,
Proposed Intervenors will be forced to wvote in favor of a iaw
redefining marriage, something that they have resisted (and want
to continue to resist) based on the concerning policy

implications of such a drastic and fundamental sociazl change.



See Bucco Cert. at 98; Carroll Cert. at 98. It is this distinct
interest, among others, that mandates intervention as of right.

Because Proposed Intervenors interests are not identical to
any named party, those interests cannot be adegquately defended
by any other party in this action. See Bucco Cert. at 9T10;
Carroll Cert. at 910. For instance, assuming the New Jersey
Attorney General opposes Plaintiffs’ motion, the Attorney
General will appear on behalf of the named State administrative
cfficials, all of whom do not stand in a policy-making position
like the Legislators who move to intervene here. See Bucco
Cert. at 9q1C; Carroll Cert. at 910. Under these unigue
circumstances, Proposed Interﬁenors should be permitted to
intervene as c¢f right to defend their interests as Legislators,
which will be directly affected by the cutcome o¢f this
litigation. See Bucco Cert. at 911; Carroll Cert. at 9q11.
Alternatively, Legislators should be granted permissive
intervention so that they, among other things, can represent the
interests of the policy-making branch, which has been directly
challenged by Plaintiffs’ motion. See Bucco Cert. at 912;
Carroll Cert. at 912.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

In October 2006, this Court issued its decision in this
case, laying out two alternative courses of acticn £for the

Legislature to follow: "It [could] either d4dmend the marriage



statutes to include same-sex couples or enact a parallel
statutory structure by ancther name, in which same-sex couples
would not only enjoy the rights and benefits, but also bkear the
burdens and obligations of c¢ivil marriage.” Lewis v. Harris,
188 N.J. 415, 463 (2006). In December 2006, the Legislature
complied with this order by enacting the Civil Union Act, L.
2006, ¢. 103, which became effective in February 2007.

In addition to providing same-sex couples with the same
benefits as married opposite-sex couples, the Civil Union Act
created the CURC, see N.J.S.A. 37:1-36,% which was later conposed
of activists who strongly opposed the Act.?® ©Not surprisingly, in
December 2008, after conly a year and a half of experience with
civil unions, CURC issued its final report, cataloguing a list
of alleged problems with the civil-unions scheme.

CURC’s final report, as well as other evidence, has been
presented to the Legislature, and the elected representatives
have been urged to forego civil unions and, in their place,
redefine marriage to iInclude same-sex couples. After weighing
the evidence as part of its public-policy role, the Legislature

has decided, at least for now, not to redefine marriage. See

2 Ceontrary to Plaintiffs’ repsated assertions, see Pl. Br. at 10, CURC was not
established to ensure compliance with the Lewis decision. That would have
been gquite unnecessary because the Legislature complied with the Lewis order
as socoon as it enacted the Civil Union Act.

3 See New Jersey (True) FEguality, available at http://www.thecurcconspiracy.
com/ {(explaining the bkias of the Commission and showing that every public
member of the Commission was a same-sex “marriage” advocate or directly
affiliated with a group advocating for same-sex "marriage”).
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David Kocieniewski, New Jersey Senate Defeats Gay Marriage Bill,
New York Times (Jan. 7, 2010), available at http://
www.nytimes.com/2010/01/08/nyregion/08trenton.html.

But after failing to achieve their goals in the
Legislature, Plaintiffs return to this Ceourt, again seeking a
Judicial solution to & legislative issue. It is that proposed
remedy—the attempt to usurp legislative authority and compel

legislative action-—which gives rise to Proposed Intervenors’

interests in this case. See Bucco Cert. at {8-9; Carroll Cert.
at 98-9.

ARGUMENT
I. LEGISLATORS ARE ENTITLED TQO INTERVENE AS QF RIGHT.

New Jersey courts have established a four-prong test to
determine whethei an applicant should be permitted to intervene
as of right. The New Jersey Rules o¢f Court provide that
"anyone" shall be allowed teo intervene in an action if the
applicant (1) files a "timely application", (2} claims "an
interest relating to the property or transaction which is the
subject o©of the action", (3) shows that the applicant is "so
situated that the disposition of the action may as a practical

matter 1impair or impede the ability {of the applicant] tco

protect that interest," and {4) demonstrate that the
"applicant's interest"™ is not '"adequately —represented by
existing parties.” R. 4:33-1.



Ultimately, "[t]lhe rule respecting intervention as of right
should be liberally construed." Atlantic Employers Ins. Co. V.
Tots & Toddlers Pre-School Day Care Ctr., Inc., 239 N.J. Super.
276, 280 (App. Div. 1990) (citing State v. Lanza, 39 N.J. 585,
600 (1%63)); ACLU of N.J., Inc. v. County of Hudson, 352 N.J.
Super. 44, 67. (App. Div. 2002} ("The substance of the rule
permitting intervention as of right is also ordinarily construed
quite liberally. - - [Als the rule is not discretionary, a
court must approve an application for intervention as of right
if the four c¢riteria are satisiied."). As shown below,
Legislatcrs meet this standard, and their motion should be
granted.

A. This Motion is Timely.

Legislators move to intervene 10 days from the date con
which Plaintiffs filed their Rule 1:10-3 motion.® To date, no
responsive papers have been filed iIn connection with Plaintiffs’
motion; neither has any substantive ruling keen entered by the
Court. See ACLU of N.J., 352 N.J. Super. at &6 (granting

intervention where no substantive rulings had yet toe occur). AL

* Senator Cardinale and Assemblyman Carreoll had moved to intervene at the

trial court when this litigation first commenced in 2003. That moticn was
denied withcut opinicen. Proposed Intervenors assert that a significant
change of circumstances has heightened their interests in the context of this
post-judgment proceeding. In their motion, Plaintiffs specifically claim
that the Legislature has failed to comply with the mandates of this Court,
and they seek a remedy that wculd directly implicate Proposed Intervenors’
rights and duties as legislators. These material changes of circumstances
distinguish Senator Cardinale’s and Assemblyman Carrcll’s previcus efforts to
intervene in this case.



this early stage of these new  proceedings, permitting
Legislators to intervene would not prejudice either the parties
or this Court. See Zanin v. Iacono, 198 N.J. Super. 450, 4385
{Law Div. 1984} (“There is nc deoubt that [the] application to
intervene was timely filed, since it was filed less than a month
after the [initiating document]”}. Notably, on prior occasions
this Court has permitted legislative intervention for the first
time at the Supreme Court. See Abbott v. Burke, 164 N.J. 84, 87
(2000) (Abbott VII) {(“[C]lut of deference to the constituticnal
branches of government, the Court grants the [Legislator’s]
motion to intervene”). Therefore, this motion is timely.
B. Legislators Have a Direct and Substantial Interest in
the Subject Matter of this Case, Which Will As a

Practical Matter Be Impaired or Impeded If Plaintiffs’
Motion Is Granted.

Plaintiffs’ Motion in Aid Qf Litigants’ Rights starkly
demonstrates why Legislators have an interest in the subject
matter of this case. Indeed, Plaintiffs acknowledge that their
motion is “designed to compel a recalcitrant party to comply
with a court order.” Pl. Br. at 71 (quoting Manalapan Realty,
L.P. v. Twp. Comm. of Twp. of Manalapan, 140 N.J. 366, 392
(1995)). Plaintiffs alsoc argue that Rule 1:10-~3 “provides a
remedy when a party acts 1in wviolation of a court’s order or

fails to follow its directives.” Id.



In this case, it 1is the pecple’s duly elected legislative
representatives who Plaintiffs claim have been “recalcitrant”
and have “fail[ed] to follow [this Court’s] directives.”
Specifically, Plaintiffs allege that the Legislature failed to
heed the CURC’'s report and legislative testimony when they veted
against redefining marriage. Proposed Intervenors are among
those representatives who believe that marriage should be
preserved in its current form and structure. See Bucco Cert. at
98; Carroll Cert. at 98. These Legislators should thus be
afforded an opportunity to defend their past actions and, mcre
importantly, participate in litigation designed to compel future
action that is directly adverse to their rights and interests as
legislators. See Bucce Cert. at 98; Carrcll Cert. at 918. In
essence, the New Jersey Legislature and its individual members
are the real parties in interest here.

In its Lewis decision, this Court emphasized that “[t]he
name to be given to the statutory scheme that provides full
rights and benefits to same-sex couples, whether marriage or
some other term, is a matter left to the democratic process.”
Lewis, 188 N.J. at 423. The Court also stated:

We cannot escape the reality that the shared societal

meaning ¢f marriage—passed down through the commen

law into our statutory law—has always been the unicn

of a man and a woman. Tc alter that meaning would

render a profound change in the public conscicusness

of a social institution of ancient origin. When such
change is not cempelled by a constitutional



imperative, it must come about thrcugh civil dialogue
and reasoned discourse, and the considered judgment of
the people in whom we place ultimate trust in our

republican form of government. e . We will not
short-circuit the democratic process from running its
course.

Id. at 460-6l. It is this democratic process in which the

Proposed Intervenors have a direct interest—an interest that is
distinct from the existing parties 1in this case. Much of
Plaintiffs’ contentions in their Rule 1:10-3 motion attacks the
very democratic process that this Court venerated in Lewis and
with which Precposed Intervenors were and will be intimately
inveolved.

It is alsc this democratic process that this Court aptly
described as &a necessary step for the social change that
Plaintiffs seek:

The great engine for social change in this country has

always been the democratic process. Although courts

can ensure equal treatment, they cannot guarantee

social acceptance . . . . Plaintiffs’ quest does not

end here. Their next appeal must be to their fellow

citizens whose  voices are heard through  their

popularly elected representatives.
Lewis, 188 N.J. at 462.

The gravamen of Plaintiffs’ challenge revolves around the
public’s understanding (or lack thereof) of same-sex unions and
the new recognition that the Civil Union Act has bestowed upon

them. As this Court has acknowledged:

New language 1s developing to describe new social and
familizl relationships, and in time will find its



place in our commen vocabulary. Through a better

understanding of those new relationships and

acceptance forged in the demccratic process, rather

than by judicial fiat, the proper labels will take

hold.

Id. at 4el. But Plaintiffs are not willing to allow the
democratic process to run its course and resolve public-policy
issues entrusted to it. And it is the Legislature, including
Senator Cardinale explicitly, see Pl. Br. at 15, that bears the
brunt of Plaintiffs’ criticism.

New Jersey courts, including this éne, have permitted
legislators to intervene on several occasions tc defend the
constitutionality of particular legislation or to seek
clarification of the legislators’ duties under existing orders.
See, e.g., Abbott VII, 164 N.J. at 86-87 (allowing a legislator
to intervene in an cngoing case that challenged the
Legislature’s compliance with prior <court orders); In re
Forsythe, 91 N.J. 141, 144 (1982) (allowing legislators to
intervene as respondents to defend their prior Ilegislative
actions); Kimmelman v. Burgioc, 204 N.J. Super. 44, 50 (1985)
(gallowing Senate and General Assembly to intervene as
respondents to defend agalnst challenge to propcsed
constitutional amendment); see also May v. Cooperman, 578 F.
Supp. 1308, 1310 (D.N.J. 1984) (allowing the Speaker of the

General Assembly and the President ¢f the Senate to intervene to

defend a challenged New Jersey statute).
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Importantly, in Abbott VII—which is part of a line of
cases upocn which Plaintiffs strenuously rely as authority for
their Rule 1:10-3 motion—this Court permitted the Speaker of
the General Assembly to intervene in ongoing litigation
challenging the Legislature’s compliance with prior court
orders. See Abbott VII, 164 N.J. at 86-87. In that case, the
Court permitted intervention by a legislator because there was a
question concerning the extent to which prior orders from this
Court required the Legislature to approve State funding for the
full costs of school construction. See id. at 87-88. In other
words, the legislater in Abbott VII, just 1like Proposed
Intervenors are attempting to do here, socught to intervene in
ongoing Supreme Court litigation that raised a live issue which
had a direct effect on what the Legislature wculd be required to
do prospectively. And just as in that case, this Court should
grant Legislators’ motion to intervene.

While legislative representatives have been permitted to
intervene on several occasions, these circumstances present a
particularly compelling case for intervention of as right.
Unlike in past cases, Plaintiffs’ Rule 1:10-3 motion does not
simply implicate existing. legislation, it inveolves much more.
Plaintiffs seek not merely to invalidate the Civil Union Act;
they also request prospective relief of a wvery definite sort:

to compel what they describe as a “recalcitrant” Legislature to

11



redefine marriage. This presents a very seriocus legal issue
that will greatly 1impinge on the legislative function if
Plaintiffs are successful. See Bucco Cert. at 9; Carroll Cert.
at 9. Therefore, because Proposed Intervencrs have a definite
and particular interest in the outcome of this litigaticn, they

should be permitted to intervene as of right.

C. Legislators’ Interest in the Subject Matter of this
Case Will Not Be Adequately Protected by Existing
Parties.

Proposed Intervenors have specific and unigue interests in
the outcome of this motion, and those interests are different
from the general interests of the named party defendants. The
existing defendants are ministerial executive-branch officials
who do not make public policy but only carry it out. Proposed
Intervenors, 1n contrast, are the individuals who are charged
with making public policy in the State of New Jersey.

Tellingly, this Court’s decision in Lewis did not direct
the exlisting defendants in any manner. It was the legislators
who carried out this Court’s mandate to extend to same-sex
couples all the Dbenefits afforded to married opposite-sex
couples. And it is the legislators who are in the cross-hairs
of the instant motion, as Plaintiffs are once again asking that
they be forced to redefine marriage. In short, none of the
existing defendants serve 1in a policy-making role; thus,

Proposed Intervenors’ interests are not adequately represented.
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Additionally, the prior Attorney General’s representatiocon
of the party defendants in this case readily illustrates the
need for legislative participation now. As this Court pointed
out, the Attorney General at that time disavowed any legitimate
basis that the State could have in promoting responsible
procreation or encouraging the raising of children in households
with their married biological mother and father. See Lewis, 188
N.J. at 429 n.6 (“[The] Attorney General disclaim[ed] reliance
upon promotion of procreation and creating the optimal
environment Zfor raising children as a Justification for the
limitation of marriage to members o¢f the opposite sex”).
Proposed Intervenors, however, stand ready and willing tc argue
those legitimate and compelling governmental interests. Many
other courts have already found that those interests satisfy
equal-protection analysis. See, e.g., Hernandez v. Robles, 7
N.Y.3d 338, 855 N.E.2d 1 (N.Y. 2006); Morrison v. GSadler, 821
N.E.2d 15, 24-26, 29-31 (Ind. Ct. App. 2000); Standhardt v.
Superior Court, 77 P.3d 451, 462-63 (Ariz. Ct. App. 2003).
Thus, 1f the Attorney General refuses to assert those interests
here, 1t will prejudicially hinder the government’s defense
against Plaintiffs’ claims and, more specifically, ZLegislators’
interests in defending against those claims.

Moreover, this Ccurt implicitly opened the door for

legislator participation in this litigation when it acknowledged

13



that “"[i]f the T1legislature creates a separate statutory
structure for same-sex ccuples by a name other than marriags, it
probably will state 1ts purpose and reasons for enacting such
legislaticon.” Lewisg, 188 N.J. at 459-60. Indeed, Propocsed
Intervenors are better suited than any existing party to defend
the Legislature’s actions in passing the Civil Unicn Act and
denying the recent bill to redgfine marriage. Yet Propesed
Intervencors have not bkeen consulted by the Attorney General
regarding these matters, and thus, the Attorney General cannot
purport to represent their speciiic interests. See Bucco Cert.
at 910; Carroll Cert. at {10.

For the foregoing reascns, this Court should permit
Legislators to intervene as of right under Rule 4:33-1.

II. ALTERNATIVELY, LEGISLATORS SHOULD BE GRANTED PERMISSIVE
INTERVENTION.

"[Wlhere intervention of right is not aliowed, one may
obtain permissive intervention under R. 4:33-2." Atlantic
Employers, 23% N.J. Super. at 280. "[Thel Court Rule on
permissive intervention, R. 4:33-2, is to be liberally construed
by . . . courts." Zirger v. Gen. Accident Ins. Co., 144 N.J.
327, 341 (19%6). Rule 4:33-2 states:

Upon timely application anycne may be permitted to

intervene in an action if the claim or defense and the

main action have a question of law or fact in common.

When a party to an action relies for ground cof claim

or defense upcn any statute or executive order
administered by a state or federal governmental agency
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or officer, or upon any regulation, order, requirement

or agreement issued or made pursuant to the statute or

executive order, the agency or officer upon timely

application may Dbe permitted to intervene in the
acticn. In exercising its discretion the court shall
consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the
original parties.
R. 4:33-2. "The factors to be considered by the . . . court,
which should ordinarily be liberal in its grant of the moticn,
are the promptness of the application, whether or not the
granting thereof will result in further undue delay, whether or
not the granting thereof will eliminate the probability of
subsequent litigation, and the extent to which the grant thereof
may Zfurther complicate litigation which 1s already complex."
ACLU of N.J., 352 N.J. Super. at 70 (citation omitted); see also
Zirger, 144 N.J. at 341. If this Court is not inclined to grant
Legislators’ request for intervention as of right, Proposed
Intervenors respectfully reguest that permissive intervention be
granted. See Bucco Cert. at 912; Carrcll Cert. at T12.

A. Legislators Promptly Filed Their Motion, and Their
Intervention Will Not Cause Any Delay or Undue
Prejudice.

When analyzing a request for permissive 1interventicn, the

timeliness requirement deals with “the convenience of the court
and the parties, and not . . . a[] period of limitations."

Lieberman v. Neptune Twp., 50 N.J. Super. 192, 200 (App. Div.

1958} . Legislators filed their intervention motion just 10 days
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after Plaintiffs sought to reopen this case through their Rule
1:10-3 motion. No opposing papers have been filed in response
to the Rule 1:10-3 motion, and nc substantive ruling has been
issued regarding that motion. It is thus clear that Legislators
have promptly and timely filed their motion.

Moreover, Legislators’ intervention will not cause any
delay or undue prejudice or inconvenience to the parties.
Legislators are ready and willing tc submit to any schedule cr
Timeline imposed by this Ccurt. Thus, none o©f the existing
parties will ke unduly prejudiced if Legislators are permitted
Lo intervene. Nor will Legislatocrs’ involvement delay the
resolution of Plaintiffs’ pending motion.

B. Legislators’ Intervention Will Not Further Complicate
this Litigation.

Far from further complicating this litigation, granting
Legislators’” motion to intervene will greatly assist the Court
in resolving the issues raised in Plaintiffs’ metion. This
Court has already implied that it would benefit from insight
into the Legislature’s “purpose and reasons” for enacting its
Civil Union Act. See Lewis, 188 N.J. at 459-60. Propcsed
Intervenors are well suited to shed light on the legislative
action at issue in this case (both passing the Civil Union Act

and rejecting the recent bill to redefine marriage}.
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Simply put, the Court would greatly benefit from—and would
not at all be hampered by—the input of the wvery government
officials whe will have to carry out the relief requested in
Plaintiffs’ motion. See May, 578 F. Supp. at 1311 (“In a
difficult case such as this in which important public interests
arelinvolved, it was essential that the facts be developed and
the law fully presented. [The Legislative] intervenors' role in
this case contributed significantly in that regard . . . .7}.
This Court should thus grant permissive intervention to
Legislators under Rule 4:33-2.

CONCLUSION

For the foregoing reasons, Legislators respectfully request
that the Court permit them to intervene as of right.
Alternatively, Legislators ask that the Court grant their

request for permissive intervention.’

5 If the Court grants this request to interﬁene, Legislators respectfully

reguest that the Court accept for filing the proposed Intervenors’ Brief in
Opposition to Plaintiffs-Appellants’ Motion in Aid cof Litigants” Rights,
which is submitted as Exhibit D in Legislators’ Appendix in Support of Motion
to Intervene.
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PRELIMINARY STATEMENT

Plaintiffs-Appellants {(hereafter referred to as
wplaintiffs”) seek to re-litigate an issue already decided by
this Court. To achieve this, they attempt to use New Jersey
Court Rule 1:10-3—a procedural tocl intended to compel
noncompliant parties to submit to previously issued court
orders. But as will be demonstrated herein, Plaintiffs have not
shown a basis for relief under this extraordinary procedure, and
thus, their Motion in Aid of Titigants’ Rights should be denied.

Above all, Plaintiffs have not shown that the Leglslature
failed to comply with the Court’s decision in Lewis. In Lewis,
this Court instructed the Legislature to either redefine
marriage to include same-sex couples or create a “parallel
statutory structure by another name” that prescribes to same-sex
couples all the venefits afforded to married opposite-sex
couples. lewis v. Harris, 188 N.J. 415, 463 (2006). Soon
thereafter, the Legislature enacted the Civil Union Act, L.
2006, ¢. 103; which grants to same-sex couples all the benefits
afforded to married opposite-sex couples.l This settled the

matter: the Legislature fully complied with the Court’s order.

' See N.J.S5.A. 37:1-31(a) ({"Civil unicn couples shall have all of the same
benefits, protections and responsibilities under law . . . as are granted to
spouses in a marriage”}; N.J.S5.A. 37:1-33 {declaring that terms such as
“spouse” and “family” shall inciude persons in a civil union]).

1



But having been, as of yet, unable tc obtain the
redefinition of marriage through the democratic process,
Plaintiffs now return to this Court, regquesting a remedy that
would require the Court to contradict what it said in its Lewis
decision, engage in an unprecedented use of Rule 1:10-3, and
issue relief that would not redress Plaintiffs’ alleged harms.
This is a venture in which the Court should not engage.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

In October 2006, this Court issued its decision in this
case, laying out twe avenues of compliance from which the
Legislature could choose: “It [could] either amend the marriage
statutes to include same-sex couples or enact a parallel
statutory structure by another name, in which same-sex couples
would not only enjoy the rights and benefits, but also bear the
burdené and obligations of civil marriage.” Lewis, 188 N.J. at
463. TIn December 2006, the Legislature complied with this crder
by enacting the Civil Union Act, L. 2006, c. 103, which became
effective in February 2007.

The Civil Union Act created a Civil Union Review Commission

(“CURC”), see N.J.S.A. 37:1-36,° which was later composed of

2 Contrary to Plaintiffs’ repeated asserticns, see PL. Br. at 10, CURC was not
established to sensure compliance with the Lewis decision. After all, the
Legislature complied with the Lewis order as soon as it enacted the Civil
Union Act.



rights and benefits to same-seX couples . . . 1ls a matter left
+o the democratic process.” Id. at 4Z3.
plaintiffs’ motion also ignores that this Court has Zfound
at least one significant difference petween the state-
constitufional rights afforded to opposite-sex couples and those
afforded to same-sex couples. In ILewis, this Court held that
while opposite-sex couples have a fundamental right to marry
under the New Jersey Constitution, same-sex coupies do not. See
Td. at 441 (“[W]le cannot find that a right to same-sex marriage
ranks as a fundamental right”). Plaintiffs seek to
eliminate that distinction through an exceedingly rcbust and
unprecedented interpretation of equal-protection principles
under Article I, Paragraph I. This Court, however, should once
again decline Plaintiffs’ reguest to usurp the Legislature’s
prercgatives and transform the equal-protection guarantee into a
pulldozer of sccial engineering. See Robinson v. Cahill, 62
N.J. 473, 492 (1973) (Robinson T) (“[Tlhe equal protection
clause may be unmanageable 1if it is called upon to supply
categorical answers 1ln the vast area of human needs”).

cC. The Robinson and Abbott Lines of Cases Are Readily
Distinguishable from this Case.

plaintiffs’ efforts to analogize this situation to the
Robinson v. Cahill and Abbott v. Burke lines of casess are

strained and unconvincing. Attempting to make those gituations



appear applicable, pPlaintiff describes isolated aspects of those
cases at a high level of generality and abstraction. But upon
closer inspection, it becomes clear that the Robinson and Abbott
lines of cases are entirely unlike this situation, and thus,
they do not support Plaintiffs’ attempt to use Rule 1:10-3 here.
First, the Robinson and Abbott cases are unigue among New
Jersey’s constitutional jurisprudence. Those cases are part of
a géneration’s long litigation, which has lasted from the 1970s
to this present day, to improve the quality of education in poor
and urban school districts. Compare Robinson I, 62 N.J. 473
(1973), with Abbott v. Burke, 199 N.J. 140 (2009} (Abbott XX).
In those cases, this Court closely scrutinized and ultimately
mandated particular public~s§hool financing and programs, which
addressed countless minutiae such as “full-day kindergarten,”
see Abbott v. Burke, 153 N.J. 480, 503 (1998) (Abbott V), “a
community services coordinator in every middle and seconcary
school,” see id. at 512, and “infrastructure deficiencies in
school buildings,” see id. at 527. This Court’s ongoing
involvement 1in .the details of public-school education is
entirely unlike its treatment of marriage, an issue that, as the
Lewis decision acknowledged, is entrusted solely to the
Legislature. See Lewis, 188 N.J. at 423. Unlike in the schocl
cases, there 1s simply no precedent to support throwing the

judiciary headlong into the marriage-redefinition battle.
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Second, Robinson and Abbott involved the right to
education, which is a fundamental right under the New Jersey
Constitution. See Robinson v. Cahill, 69 N.J. 133, 147 {1975)
(Robinson IV) (acknowledging that the right to education is a
“fundamental right”). In contrast, this Court has already
recognized that no right to same-sex “marriage” exists under the
State Constitution. See Lewis, 188 N.J. at.441. The fact that
the Robinscon and Abbott plaintiffs were seeking to vindicate a
fundamental right welghed in favor of this Court’s
uncharacteristic willingness to supervise and closely scrutinize
the public-education system. No equivalent constituticnal
interest exists here.

Third, the early Robinson and Abbott decisions invited the
parties to file future motions for relief. In Abbott II1I, for
example, the Court explicitly invited motions for future relief,
stating that 1f the government’s conduct “suggests less than a
reasonable likelihood of achieving compliance [within three to
four years], we will entertain applications for relief from any
party to this action.” Abbott v. Burke, 136 N.J. 444, 447
(1994) (Abbott 1I1): see also id. at 447-48 (“Furthermcre, if a
law assuring such substantial [compliance] . . . is not adopted
[within 25 menths], we will consider applications for relief”).
These express invitations for future motions in Abbott III

resulted in the Abbott IV decision, see Abbolt V. Burke, 149
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N.J. 145 (1997} (Abbott 1IV), which Plaintiffs claim is like the
circumstances currently before this Court, see Pl1. Br. at 72-73.4
Similarly, in Robinson II, the Court said that “[a]lny party
may move for appropriate relief . . . 1if new circumstances so
warrant.” Robinson v. Cahill, 63 N.J. 196, 198 {(1973) (Robkinscn
TI). And in Robinson 11I, after a number of parties and amici
curiae filed those permitted motions, the Court specifically
invited the parties to submit additional arguments on “subjects
related to relief.” Robinson v. Cahill, 67 N.J. 35, 37
(1975) {(Robinson III). These arguments resulted in the Robinson
IV decision, gee Robinson IV, 69 N.J. 133 (1975}, which
plaintiffs tout as analogous to this situation, see P1. Br. at
74-75, But, as in Abbott IV, the motions that resulted in the
Robinson IV decision were without questicn the direct result of
invitations by the Court, rather than an unsolicited £filing
similar to that which is at issue in this case.

The Lewis decision did not mention, or in any way imply,
that the parties could or should file a motion seeking further
relief from the Court. While acknowledging that “Plaintiffs’
quest [did] not end” with the ILewis decision, the Court was
explicit about where that Journey must continue. Lewis, 188

N.J. at 462. Unlike in Robinson and Abbott, the Lewis Court did

* Also, 1in Abbott V, the Court stated that Zfurther ™“judicial intervention
undoubtadly will be scught in the administration of the public education that
will evolve under these remedial standards.” Abbott V, 153 N.J. at 490.
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not direct Plaintiffs to submit Ffurther briefing or file a
supplemental motion. Tnstead, the Court instructed Plaintiffs
to direct their appeals “to their fellow citizens whose voices
are heard through their popularly elected representatives.” Id.
This is an important distinguishing factor between
Robinson/Abbott and Lewis.

Fourth, the Robinson and Abbott decisions repeatedly
retained jurisdiction over those disputes. See Robinscn II, 63
N.J. at 198 {(™We retain jurisdiction”); Robinson IV, 69 N.J. at
155 {(“We retain jurisdiction”); Abbott III, 136 N.J. at 447 (“We
retain jurisdiction”); Abbott IV, 149 N.J. at 202 (“The Court
shall retain jurisdiction”); Abbott v. Burke, 182 N.J. 153, 154
(2004) {(Abbott XIII) (“Jurisdiction . . . is otherwise
retained”); Abbott v. Burke, 196 N.J. 544, 567 (2008} (Abbott
XIX) (“Jurisdiction is otherwise retained”) . While Plaintiffs
are correct that the Court did not expressly retain jurisdiction
in each and every order issued in Robinson and Abbott, see Pl.
Br. at 78-79, the fact that the Court repeatedly retained
jurisdiction makes inescapable the conélusion that, unlike here,
the Court intended to retain jurisdiction over those ongoing
disputes.

Here, however, the Court did not even imply that it was
retaining Jjurisdiction over this matter. Plaintiffs thus should

not be permitted to use this motion to rewrite the Lewis
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decision more <than three-and-a-half years after its dissuance.
If it were othérwise, this Court’s jurisdiction over every case
would continue indefinitely,. and no litigant could ever be
confident that a decisicn £from this Court is final and not
subject to modification.

Fifth, the Robinson and Abbott cases envisioned that the
Court’s initial orders contained only interim remedies, which
would require additional refinements to comply fully with the
State Constitution. in Robinson 1V, for instance, the Court
mandated only “a provisional remedy for the school vyear 1976-
1977,” declining to issue a more permanent or exacting solution
because such Jjudicial overreaching would have Dbeen “premature
and inappropriate for the Court.” Robinson IV, 69 N.J. at 144.
And in Abbott IV, the Court acknowledged that ™“[tlhe judicial
remedy is necessarily incomplete; at best it serves only as a
practical and incremental measure . . . .” Abbott IV, 149 N.J.
at 189; see also id. at 196 (noting that the ordered remedy had
“the nature of provisional or interim relief”); Abbott V, 153
N.J. at 492 (noting that the Court “mandated . . . an interim
remedy”™) .

The Lewis decision, in contrast, did not indicate that the
two prescribed legislative alternatives were provisional or
interim forms of relief—a mere step along the road to providing

constitutionally required relief. On the contrary, the Court
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stated that enacting a civil-union law that legislatively grants
tc same-sex couples the same benefits as married opposite—sex
couples would “fulfill” the State’s “constitutional
requirement.” Lewis, 188 N.J. at 463. In short, the
provisional and interim nature of the relief awarded in Robinson
and Abbott is absent here, and thus, unlike the 1litigants in
those cases, Plaintiffs are not justified in seeking further
relief from this Court.

Sixth, when the Court granted motions in aid of litigants’
rights in Robinson and Abbott, it was manifestly clear under
those circumstances that the parties did not comply with the
express terms of a court order. In Abbott XIV, for example, the
Department of Education, a party defendant in that case, “failed
to file its annual report” and 1its “Long Range Facilities
Plans,” both cf which were required under previous court orders.
Abbott v. Burke, 185 N.J. 612, 614-15 (2005) (Abbott XIV). As &
result of this obvicus violation of prior orders, the Court
granted the plaintiffs’ motion for relief in aid of litigants’
rights and ordered the defendant to submit the overdue
documents. See id. at 615.

Similarly, in Abbott IV, the State had failed to comply
with particular components of prior court orders. Amcng cother

issues of noncompliance, the Court acknewledged:
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We have ordered the State to study the special
educational needs of students in the [special—-needs

districts]. That has not been done. We also have
ordered the State to determine the costs associated
with implementing the needed programs. Those studies

have not cccurred.

Abbott IV, 149 N.J. at 185. Tt was thus clear under those
circumstances that the State had failed to comply with prior
court orders, thus warranting relief in aid of litigants’
rights.

Plaintiffs also cite Robinson IV as an example of an
instance where this Court granted a motion in aid of litigants”’
rights. See Pl. Br. at 74-75. Assuming it i1s true that such a
motion is the procedural tool that was used in Robinson IV
(which is not at all clear from the procedural history), that
case 1is very different from the situation before this Court.
The Robinson Court initially ordered the Legislature to enact
constitutionally compliant legislation by the end of 1974. See
Robinson II, 63 N.J. at 198. But by the middle of 1975, the
Legislature had not enacted any legislation. See Robinson 1V,
69 N.J. at 173. It was +thus unmistakably clear that the
Legislature had not complied with the Robinson Court’s prior
order.

Here, in contrast, the Legislature has complied with the
lewis decisiocn by selecting and implementing one of the two

expressly approved options for compliance—enactment of the
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Civil Union Act. See Lewis, 188 N.J. at 463. The Legislature
fully complied with the ILewis order by enacting the Civil Union
Act, which explicitly grants same-sex couples the rights and
benefits of civil marriage. See N.J.S.A. 37:1-31(a); N.J.S.A.
37:1-33. This case is thus entirely unlike the previocus
instances in which this Court has granted a motion in aid of
litigants’ rights. Simply put, unlike the movants in Robinson
and Abbott, Plaintiffs have not shown that the Legislature or
any party falled to comply with a court order.

Plaintiffs have therefore failed to demonstrate that Rule
1:10-3 permits them to obtain the relief they seek.
II. EVEN IF THE COURT’'S AUTHORITY UNDER RULE 1:10-3 APPLIES

HERE, THE COURT SHOULD NOT GRANT PLAINTIFFS’ REQUESTED
RELIEF.

A, Plaintiffs’ Alleged Harms Will Not Be Remedied by
their Requested Relief.

At the core of their claims, Plaintiffs fundamentally seek
identical, or nearly identical, treatment in the day-to-day
experiences of same-sex and opposite-sex couples. Again, it
must be reiterated that the Lewis order does not require actual
parity in the day-to-day treatment of same-sex and opposite-sex
couples, but only a “statutory structure®” prescribing to “same-
sex couples . . . the rights and benefits . . . of civil
marriage.” Lewis, 188 N.J. at 463. Nevertheless, there are

myriad reasons why even if the Court reguired the Legislature to
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label same-sex unions as “marriages,” Plaintiffs could not
remedy the harms they allege or obtain the treatment they seek.

First, as previously mentioned, most of the incidents that
Plaintiffs allege as harms involve only private actors. See,
e.g., Pl. Br. at 40-41 (discussing the actions of hospital
employees). But even if the Court requires that same-sex unions
be referred to as “marriages” instead of civil unions, those
individuals might continue tc act in the same way.

Second, some of Plaintiffs’ alleged harms invoke matters of
federal law, see Pl. Br. at 29-31 (discussing ERISA and COBRA),
which, as this Court has recognized, “only confers marriage
rights and privileges to cpposite-sex married couples,” and thus
will not be altered by what the Court has done or might de in
this case. TILewis, 188 N.J. at 459 n.25.

Third, Plaintiffs grossly overstate the alleged harms that
same-sex couples might face when they travel out of State. Sea
Pl1. Br. at 42-43. The law of other Jjurisdictions dictates
whether a same-sex union formed in New Jersey will be recognized
elsewhere. See Wilkins v. Zelichowski, 26 N.J. 370, 373-75
(1958) (showing that the law and policy of the Jjurisdiction
asked to recegnize a legal union dictates whether the union will
be recognized). The majority of States will reccgnize a foreign

same-sex “marriage” to the same extent that they will recognize
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a foreign same-sex “civil union.”

In these jurisdictions, there
will be no practical difference whether New Jersey calls its
same-sex unions “marriages” or “civil unions.” Moreover, at
least one State will recognize a same-sex union labeled a “eivil
union” but nct a “marriage.”6 In short, then, New Jersey’'s use
of the phrase “civil wunion” rather than “marrizge” has a
negligible impact on out-of-state recognition, and to the extent
it makes any difference, the designation “civil union” might
actually increase the likelihood of out-of-state recogniticen.
Fourth, the type of treatment sought by Plaintiffs requires
full social acceptance of same-sex couples, which this Court
admittedly cannot compel. See Lewis, 188 N.J. at 462 (“Although
courts can ensure equal treatment, they cannot guarantee social
acceptance”) . The law is surely a powerful force in shaping
social culture, but it is not omnipotent toward that end.. Thus,
even if Plaintiffs received their regquested relief, there is no
reason to believe that all, or even many, of their alleged harms

would be rectified.

5 An example of a Jjurisdiction that would recognize beoth a foreign same-sex
“marriage” and a foreign same-sex “civil union” is the District of Columbia.
See DC Code & 46-405.01; DC Code $§ 32-702(i} (1) . In contrast, Wisconsin,
Kentucky, and Georgia, just tc name a few, are examples of jurisdictions that
would not recognize any foreign same-sex union {(regardless of how it was
denominated). See, e.g., Wis. Const. art. XIII, § 13; Ky. Const. § 233A; Ga.
Const. art. 1, 8§ 4, 9 1.

6 gee Wash. Rev. Code § 26.60.090 (A legal union of two persons of the same
sex, other than a marriage, that was validly formed in another jurisdiction,
and that is substantially equivalent to a domestic partnership under this
chapter, shall be recognized as a valid domestic partnership in this state
and shall be treated the same as a domestic partnership registered in this
state regardless of whether it bears the name demestic partnership”).
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B. Plaintiffs’ Factual Arguments Are More Appropriately
Address in a New Judicial Proceeding.

While Plaintiffs’ legal arguments have already Dbeen
considered and rejected by this Court in Lewis, Plaintiffs have
put forth new factual assertions to support their already
rejected legal claims. These factual <contentions are more
appropriately addressed in a new judicial proceeding, zather
than a continuation of Lewis.

The material circumstances of this case have changed
dramatically since the lawsuit was filed nearly eight years ago.
Back then, Plaintiffs and their same-sex partners could not
enter a New Jersey legal union that afforded them all the rights
and benefits of married opposite-sex couples. Now, however,
they can and have entered such unions. These circumstances
vaise a host of new facts, which Plaintiffs discuss at length in
their brief. Thus, as this Court has recognized, “[Pllaintiffs’
claimed right to the name of marriage 1s surely not the same now
that equal rights and benefits must be conferred on committed
same-sex couples.” ILewis, 188 N.J. at 458.

Moreover, it would be inappropriate to invalidate the
civil-union law based on the one-sided, short-term record before
this Court. Instead, litigants seeking to defend the current
statutory scheme should be given the opportunity to refute

Plaintiffs’ evidence threcugh discovery in a new case.
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Plaintiffs base their arguments primarily on the findings
of the Civil Union Review Commission, which issued its final
report in December 2008, a little more than one-and-a-half years
sfter the effective date of the Civil Unicn Act. There are at
least three reasons why it would be inappropriate to rely on
that report. First, as will be further explained below, this
year—-and-a-half snapshot of New Jersey’s experience with civil
unions is insufficient to permit thorough legal analysis.
Second, this report ignores the nearly year and a half’s worth
of evidence and experiences with the Civil Union Act since the
report was issued. Same-sex couples’ experilences with civil
unions might have changed dramatically during that time.
Finally, as previously discussed, the Commission was composed of
activists who strongly oppose the Civil Union Act. Tt would
thus be impossible for this Court tc effectuate its Jjudicial
function if it relies on a record built solely by activists
supportive of Plaintiffs’ claims.

C. Plaintiffs’ Motion 1Is Premature.

Tn the past, this Court has denied motions in aid of
litigants’ rights when the requested relief was premature. See
Abbott v. Burke, 196 N.J. 451, 452 {2008) (Abbott XVIII)
{denying a motion in aid of litigants’ rights  because “the
relief sought by plaintiffs [was] premature”); Abbott v. Burke,

193 N.J. 34, 35 (2007) (Abbott XVII) (denying a motion in aid of
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litigants’ rights because “the relief sought by movants [was]
premature in that any arguments by plaintiffs . . . [regarding]
the State’s compliance with relevant porticons of prior decisions
na[d] to be made in the context of the Fiscal Year 2008
budget, which ha[d] not been enacted”). Here, too, Plaintiffs’
motion raises issues that should not be addressed at this time.
Tnsufficient +time has ©passed to fairly evaluate New
Jersey’s civil-union system. The idea that same-sex couples can
enter into a legally recognized unicn, regardless of its name,
is a concept of relatively recent vintage in the United States.
Like other radical changes in the legal system, it is going to
take citizens time to become familiar with this concept,
regardless of what term is used to describe it. Indeed, this
Court has acknowledged as much:
New language is developing to describe new social and
familial relationships, and in time will find its
place 4in our common vocabulary. Through a better
understanding of those new relationships and
acceptance forged in the democratic process, rather
than by Jjudicial fiat, the proper labels will take
hold.
Lewis, 188 N.J. at 46l. With the passage of time, there will
undoubtedly be a decrease in the anecdotal accounts of same-sex
couples being improperly denied the benefits afforded under the
Civil Union Act. Thus, the prudent course—keeping in line

with, as stated in Lewis, this Court’s avowed deference to the

Legislature-—is to allow adequate time for the new law to take
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root. But for now, the Court should stay its hand and continue
to leave this issue in the hands of the Legislature.
III. APPOINTING A SPECIAL MASTER WOULD UNNECESSARILY INTERJECT

THE JUDICIARY IN PUBLIC-POLICY QUESTIONS ENTRUSTED TO TEE
LEGISLATURE.

As an alternative form of relief, Plaintiffs request that
the Court appoint a Special Master to weigh the evidence that
they have presented. Granting this relief would deeply (and
perhaps irrevocably) interject the judiciary intc the marriage-
redefinition debate, which would directly ceontradict this
Court’s commitment to allowing the “democratic process” to
resclve this issue. See Lewis, 188 N.J. at 423.

If appointed, a Special Master would be presented with
Plaintiffs’ evidence and ordered to evaluate those materials to
determine the efficacy of the Civil Union Act. This would
entail significant judicial scrutiny of a legislative question
involving important matters of public pelicy. Cf. Abbott V, 153
N.J. 480 (1998) (demonstrating the significant judicial scrutiny
engendered by the appointment of a Special Master). If the
Court were to take this unnecessary step, the marriage-
redefinition question would no longer be confided to the
lLegislature because the Special Master would usurp the
Legislature’s role as ultimate evaluator of a fundamental

public-policy question.
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The proper holder of authority to decide important matters
of public policy—the Legislature—has already conducted the
review that Plaintiffs seek. The Legislature has recently been
presented with most of Plaintiffs’ evidence, and after
evaluating that evidence, the Legislature. ultimately found
insufficient support to justify a “profound change in the public
consciousness of a social institution of ancient origin.”
Lewis, 188 N.J. at 4e6l. While Plaintiffs might be £free to
continue their guest to redefine marriage through “appeal[s]

o their fellow citizens whose voices are heard through their

rr

popularly elected representatives,” see id. at 462, they are noct
entitled to displace the role of the Legislature by transferring
this matter to a Special Master.

Notwithstanding Plaintiffs’ complaints, it is undisputable
+hat the Civil Union Act has accomplished much toward this
Court’s goal of affording same-sex couples the same benefits as
married opposite-sex couples. In light of this immediate
progress in such a short period of time, Plaintiffs have not
justified “a new and superseding role for the courts in this
matter.” See Abbott v. Burke, 170 N.J. 537, 544-45 (2002)

(Abbott VITI) (“Much has been accemplished. In short, because

of the progress made and because of the ongoing effort to
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fulfill the [constitutional] mandates, we cannot Justify a new

and superseding role for the courts in this matter.”).’

CONCLUSION

For the foregoing reasons, the Court should deny
Plaintiffs’ Motion in Aid of Litigants’ Rights. To the extent
that Plaintiffs want to adjudicate the claims presented therein,
the proper vehicle is a new lawsuit rather than aﬁ awkward
attempt to re-litigate issues resolved by a fully-complied-with

order of this Court.

7 If the Court disagrees with all preceding arguments and decides that
Plaintiffs may indeed recpen this case through their Rule 1:10-3 motion,
Legislators request that the Court set a briefing schedule, enabling the
original defendants and Legisiators adequate time and space to address the
many issues ralsed in Plaintiffs’ §%-page motion. Due tc time and space
constraints, Legislators were simply unable <o address in this initial
opposition brief all of Plaintiffs’ contentions.
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