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Introduction

The Italian Government has made public that it esiercise its right under European
Convention of Human Rights Article 43 to appeal jidgment of the Second Section in the case
of Lautsi v. Italy(application no. 30814/06, judgment of 3 Noveni2@09). Article 43 reads
thus:

Article 43—Referal to the Grand Chamber

1. Within a period of three months from the date pfdgment of the Chamber,

any party to the case may, in exceptional casgqsegst the case be referred to
the Grand Chamber.

2. A panel of five judges of the Grand Chamber shatkat the request if the
case raises a serious question affecting the mgieron or application of the
Convention or the Protocols thereto, or a seriessa of general importance.

3. If the panel accepts the request, the Grand Chastiiadirdecide the case by
means of judgment.

In the instant matter, it is clear that groundsdorappeal are well founded in accordance
with the criteria set forth in Article 43 § 2. Rir¢he judgment in Luatsi v. Italsaises several
serious questions affecting the interpretatiorhefEuropean Convention of Human Rights by
creating inconsistencies among Protocol 1, Artcjedgments and decisions. Second, the case
wrongly substitutes the issue of separation of dmand state with the issue of parental rights in
education. Third, a serious issue of general ingmae arises with regard to the overreaching of
the Second Section into matters that fall withia thargin of appreciation of Member States
under the principle of respect for cultural sovgngy. Fourth, the scope of the instant decision
has wide reaching consequences for numerous Megtatrs who also have symbols of their
Christian heritage within public schools. Fifthetftudgment raises questions as to the integrity of

moral damages awards where no real damage is edifigrthe applicant.



(a) Subsidiarity

The judgment overreaches the Court’'s competendidsregard to respect for the
cultural sovereignty of each Member State. The ffiris representative of the long and rich
heritage of the Italian Republic and has becontagesof Italian culture. Its forced removal
from public schools is a breach of customary iraéomal norms governing subsidiarity and
respect for national identity. It is not the roletlee European Court of Human Rights to rid the
public square of symbols representative of a naibaritage and culture.

Member States who ratified the Convention, andairiipular Protocol 1, Article 2 and
Article 9, could have never imagined that one dey@onvention would be used as a sword to
defile national heritage and compel radical secrarStates are bound by international treaty
law pacta sunt servanda where there has been a meeting of the minds diydritormed
consensual accession. Not a single High Contra&anty filed a reservation regarding their
right to govern their own cultural affairs and t@{ect their heritage with relation to the Articles
on education and thought, conscience, and relidgias therefore clear that no Member State
understood or foresaw these articles to mean riiatate symbols of culture and identity could
be removed from public schools by the court foreadive purposes. As such the instant
judgment would bind Italy to a “right” it did notseelf accede to.

The Court misapplies the principle of separatioshairch and state to the guarantees
afforded by Protocol 1, Article 2 and Article 9tbke Convention. The mere presence of crosses
in the historically and culturally Christian natibas no correlation to the establishment of a
religion by the Italian government. The presencerosses presents no level of compulsion to
become or practice Roman Catholicism. More fundaailgnthe judgment of the Court in
reality in focusing on the issue of separationtafrch and state and overreaching in its
interpretation of educative rights to do so in ann&x wholly inconsistent with existing case law
on the subject. The fact that the Court finds thatmere presence of a crucifix may be
disturbing to non-Christian or atheist studentssdo@ meet the threshold of finding a violation
of the Convention under Protocol 1, Article 2. Haication protocol, whether taken alone or in
conjunction with the freedom of thought, conscieand religion, does not guarantee a right to
not be offended.

To the contrary, the Court in its previous decisibas recognized that issues relating to
the setting and planning of education fall withie tompetencies of the individual Contracting



States and will vary according to country and’eFae Grand Chamber in Folgero and Others v.

Norway held that such discretion must fall within the giarof appreciation of Member States
for if Contracting Parties were to listen to thelggophical or religious objections of all parents
then all institutionalized teaching would run tigkrof being impracticabléThe very

recognition of the Court of the fact that the plagnand setting of education differs according to
the country and era in question, clearly suggéstisgreat deference must be afforded by the
Court to Contracting Parties with regards to tlebiigations in the competency of education.
Grounds for appeal therefore exist as clearly b sleference was afforded Italy in the instant
matter.

The judgment in Lautss further inconsistent with Article 4, paragrapbf the European

Charter on Local Self-Government which affirms tbke of the principle of subsidiarity among
Council of Europe Member States. The Charter ¢atlaction and respect for the work of those
authorities closest to the citizen with regardi® $pecific functions of state government. This
same principle was reaffirmed by the Council ofdpg in 1995 in its Recommendation On the

Implementation of the Principle of Subsidiaritfhe manifestation of the principle of

subsidiarity in European Court of Human Rightsgprudence is of course the doctrine of the
margin of appreciation which holds that local auitines are better suited to assessing the
cultural, legal and social elements of their owtiarathan are judges sitting in Strasbourg. The
instant judgment represents a serious departunethese guiding values.
(b) Inconsistency in Protocol 1, Article 2 Judgments and Decisions

The Lautsijudgment has created an inconsistency within Xi&tieg case-law governing
Protocol 1, Article 2 by mandating that the mereegal presence of Crucifixes in public schools
has the power to indoctrinate whereas the Courhbaishown deference to direct instances of
state interference with the ability of parent'sagse their children according to their own
religious and philosophical convictions.

In the decision of Konrad and Others v. Gernfathye Court held that state respect for

parental rights to raise one’s children accordmtheir own religious and philosophical

! ECHR, Folgero and Others v. NorwBgrand Chamber], application no. 15472/02, judgmen®afuhe
2007, 884(9g).

21d.

* Council of Europe, Committee of Ministers, On the Impletagon of the Principle of Subsidiarity
Recommendation No. R (95) 19 (adopted on 12.10.1995).

* ECHR, Konrad and Others v. Germaapplication no. 35504/03, decision of 11.09.2006.
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convictions did not include the right to home edadar reasons based on religious belief. The
applicants in Konrad argued that in accordance thigir Christian convictions and values,
education of their children was their sole duty andld not be easily transferred to a third party.
In German home education cases, parents havedaclailin that the educational climate and
curriculum of German schools so radically oppokeg treligious convictions that their
continued education in state mandated schoolseohiés their ability to raise their children
according to their own religious convictions.

The Court held in its decision that Protocol 1,iéet 2 guaranteed only respect for
parental convictions and did not guarantee absfeésiom to educate according to one’s
religious or philosophical convictions. Additionglthe Court stated that parents were free to
educate their children according to their religiansl philosophical convictions on weekends
and during the week when they are not in scAddle ability to provide such education
therefore does not, according to the Court, craeatsproportionate emphasis on the education
that is being provided to children in state runasth. This argument clearly applies equally
therefore to the instant case. Whatever impresbiempresence of crucifixes may have on the
wall of public schools, it is in no way disproporiate to the means available to parents to instill
their own religious or philosophical convictionsth@ir children when they are not at school.
Precisely stated, the presence of crosses in psiicols does not deprive parents of their right
to exercise with regard to their children naturalgmtal functions as educators, or to guide their
children on a path in line with the parents' owligieus or philosophical convictions.

The decision in Konrathken in conjunction with the judgment.in Lallsis the very

strong underlying inference that parental rightdhwegard to religion are only guaranteed as
relates to freedom from religion. The Court cameatistically claim that the presence of crosses
in public schools disproportionately affects thdigbof parents to raise children according to
their own religious and philosophical convictionsem compared to the views of parents who
wish to home educate because the mandatory schowawdum provides teaching which is
diametrically opposed to their religious and ploloisical convictions.

The Court further held in Valsamis v. Gre®tieat the protections afforded to parental

rights by Protocol 1, Article 2 did not include thght to remove the child of Jehovah'’s

*id., 81 para. 9.
® ECHR, Valsamis v. Greecapplication no. 21787/93, judgment of 18 December 1996.
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Witnesses’, who held pacifism as a major religitarget, from school for a single day where a
mandatory parade was taking place to celebraté@iahaholiday that commemorated the
outbreak of the war between Greece and Italy o®@@&8ber 1940. The family argued that
pacifism was a religious conviction protected byide 9 which had been recognized as such by
the Court in Arrowsmithand that commemoration of any military event wastry to the
Jehovah’s Witness faith.

The judgment, using the same reasoning that waidd be used by the Konradurt,
held that a minor disturbance to the religiousddslof the families does not deprive the family
of their right “to enlighten and advise their cinéd, to exercise with regard to their children
natural parental functions as educators, or toggthdir children on a path in line with the

parents’ own religious or philosophical convictidnss in Konrad where a direct interference

with the religious beliefs of the parents occuritbé, Court held that parental rights are not
absolute and must be subject to the first sentehttee Protocol guaranteeing the right to
education and recognizing that Contracting pafiege a broad margin of appreciation with
regard to this competency.

In the case of Kjeldsen, Burk Madsen and PedersBrermarR opt-outs for “sexual

education” were refused to parents who wished tteidren not to participate in the classes
because of the family’s religious convictions. T&urt in so holding stated that respect for
parental rights in education was ancillary to thetéSs responsibility to guaranteeing the

provision of educatioh’ The Kjeldsen, Burk Madsen and Pederseurt also strongly held to

the guiding principle that competency in educationatters falls to the State. In so doing it
noted that parents’ have the option of private atlan and in many states home education if
they object to the convictions being taught in pubthools:

A glaring inconsistency is created where a diredt to the respect for the religious and

philosophical convictions of parents are ignorethate above noted cases and where the

7 ECHR, Arrowsmith v. the United Kingdgrapplication no. 7050/75, Decision and Reports 199p. 1
para. 69.

® ECHR, Valsamis v. Greegep. cit., para. 31.

° ECHR, Kjeldsen, Burk Madsen and Pederson v. Dennagidication no. 5095/71; 5920/72; 5926/72,
judgment of 7 December 1976.

©1d., 852.

Y1d., § 54.




indirect presence of a religious symbol is deenoeaffend parents’ right to educate their child
according to their own religious or philosophicaheictions.

Furthermore, nothing in the legislative historyRsbtocoll, Article 2 or in its case law
speaks on education outside of that being diréatharted to students by their teach®€ras the
instant application therefore speaks to non-edueatiatters, it is manifestly unfounded and
should have been deemed inadmissible by the Court.

The standard of the Court with regard to the seataugse of Protocol 1, Article 2 is that
a Contracting Party’s only obligation to minorifghts is to ensure that an abuse of the dominant
position by the majority does not ocddiPrecisely stated, the Court must afford Contractin
Parties a wide margin of appreciation with regaodthe organization and supervision of
education to the extent that an abuse of the ntgjpoisition does not occur. The placement of
crucifixes in schools cannot be said to be an abtifee dominant position and therefore should
have fallen within Italy’s margin of appreciatiorhe crosses, which are commonplace in Italian
society, did not compel the applicant to any religi belief. Nor was the applicant required to
pay homage to or even to look at the crossesetetbre begs the question of how such an
indirect act by the state as allowing crosses torbthe wall in public schools could be deemed
to be an abuse of minorities by the dominant parsiti

The Court further defines the scope of Protocdlrlicle 2 as affording to the state
discretion to exercise autonomy from Conventionesuigion to the limit that it not pursue an
aim of indoctrination that might be regarded asrespecting parents’ religious and
philosophical conviction$’ Indoctrination with regard to religion is definby the Court as
abusing a position of authority to unduly influerarecoerce another to adhere to a specific
religious belief or philosophical beli&fAs crosses are such a commonplace symbol in ltaly,
with meanings as varied as those associated withawes belief to those being merely a symbol
of heritage and unity, it cannot be said that ttes@nce of crosses in schools has any more of an
indoctrinating effect as crosses anywhere elstaliah society do. Thus, the Lautsiurt erred
in applying an improper standard by which to goviedoctrination and abuse of the majority

position with regard to crosses in Italian schools.

? Seeeg.: Id., § 50, which provides an analysis of thavaux preperatoires of Protocol 1, Article 2.

Y ECHR, Young, James and Webster v. the United Kingdodgment of 13 August 1981, Series A, no.
44, p. 25, para. 63.

“ECHR, Kjeldsen, Busk Madsen and Pedersen v. Denmrkit., para. 53.

© Seeeg.: ECHR, 25 May 1993, Kokkinakis v. Gree@eries A No. 260-A: AFDI, 1994, p. 658.
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(c) Scope of the Judgment

In providing grounds for an appeal, it is of paramoimportance that the scope of the
instant judgment be stressed. While Italy has guahistory and heritage steeped in
Catholicism, it is by no means the only CounciEofrope member with rich cultural and
historical ties to the Christian religion. Simikarthese Member State also use symbols of their
Christian heritage, including the cross, in pubtibools and other state sponsored entities as
signs of culture and unity.

Furthermore, the Court has already held that flessing of one religion over another
based on the national history and tradition ofrspondent State does not in and of its own
illustrate a departure from the principles of plisra and objectivity amounting to
indoctrination'® The Grand Chamber has gone further in statingptfetisely for these reasons,
the margin of appreciation afforded to Contracttagties takes into account the planning and
setting of curriculunt’

Additionally, the European Court of Human Righteslmot deal directly with church
and state relations. Indeed, it is not a violabbthe Convention to have a State chifa to
show preference to a specific religious denomimeitica Member Statd This therefore clearly
raises the question of why the doctrine of the s of church and state was used to define
its analysis of Protocol 1, Article 2. The Presideithe Section which delivered the decision in
Lautsi Judge Francoise Tulkens, has herself statedited&uropean Court is not a
Constitutional Court, but a human rights superyismgan?®

The removal of the Cross is a violation of both itblegious freedom of the majority of
Italians and a violation of the cultural sovereigat all Italians. A value natural state does not
exist. Taking down all Crosses in public schootsratheir presence there for centuries is a
powerfully radical secular statement. Those Men8iates who now display crosses in public
schools who were recently under the yoke of comsmnsuch as, Croatia, Poland, Romania

and Slovakia, know all too well that the forcedeae of religious symbols in public places and

® ECHR, Angelini v. Swederapplication no. 1041/83 (dec.), 51 DR (1983).

Y ECHR, Folgero and Others v. Norwap. cit., § 89.

'® See: ECHR, Darby v. Swedempplication no. 11581/85, 31 Eur. Comm’n H.R. De®&p. 1 (1989)
(Commission Report).

Y ECHR, E. & G.R. v. Austrigapplication no. 9781/82, 37 Eur. Comm’n H.R. DexRé&p. 42 (1984).

*® See: Francoise Tulkens, The European Convention of Humant&Ragtd Church-State Relations:
Pluralism v. PluralismCardoza Law Review 30:6, 2576, 2577.
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the presence of bare white washed walls has omikea$ogical undertones. The consequent of
the judgment in Lautdiowever would be to revert these nations backeo white washed
walls and all of the negative historical connotasishat go along with them.

Numerous Contracting Parties, with and withoutagéestecognized church, have
crucifixes in their schools. As already mention€thatia, Poland, Romanian and Slovakia are
among the Member States to do so. The RomaniareB@pCourt has twice upheld the rights of
schools to have crosses in suits similar to thabamsi Germany, Greece, Ireland, Malta,
Portugal, Spain, and Slovenia also have crossaslilic schools. While these countries, unlike
Italy, do not make mandatory the presence of ceosspublic schools, it is nonetheless clear
from the judgment that the same principles usethbyCourt in finding the crosses to violate
Protocol 1, Article 2, are equally applicable ty gmblic school which allows for the presence
of crosses.

With the amount of nations potentially affectedtbis decision being very large, it is
absolutely paramount, based on the criteria s#t foy Article 43 under the element of general
public importance that an appeal be granted inrtstant matter.

(d) Damages

The finding of non-pecuniary damages in the amo@B000 Euro has no legal or
equitable basis as the applicants suffered no lgghyaical, financial or moral damages. In no
way can the mere presence of crucifixes on schafiwause such moral suffering as to justify
the damages awarded by the Second Chamber. Thesguopthe award of damages is not to
unjustly enrich the applicant, but to compensateatdual harm suffered. In the instant matter,
there is absolutely no basis on which a findingnofal harm could be found.

The punitive measures in the instant case far extteeepurported injury to the
applicants. Furthermore, the Court’s decision ldmbth forseeability in the interpretation of the
Convention or proportionality to the mere act ofihg crucifixes on the walls of Italian public
schools.

The Court has held that when assessing damaggsnamly to the applicant can be

assesset!. Furthermore, a causal link must be drawn betweenlamage claimed and the

! Seee.g.: ECHR, Supreme Holy Council of the Muslim CommunitBulgarig application no.
39023/97, § 116, 16 December 2004, with further references
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violation of the Conventiof? The damage must be actual; awards for non-pegudéEmnages
cannot be awarded for theoretical suffering or aseans of punishing the state as a deterrent.
Finally, regarding non-pecuniary damages, the Qmant rule only on an equitable basis, having
regard to the particular circumstances of the easkto the actual suffering which occurféd.
The award of the damages in the instant mattde&lg excessive and ignores the general rules
established by the court in pleading and awardargabes, particularly where the option of
allowing the judgment itself to represent just&attion exists. By not granting review of both
the judgment and the damages award, the couraggtcedent wholly inconsistent with its
existing jurisprudence on the matter, thus abuthegrinciples oftare decisis.
Conclusion

It is clear from the totality of reasons providdmbae the sufficient grounds exist for an
appeal to be granted. Primarily, it is of fundanaéimhportance to note that nothing in Protocol
1, Article 2 remotely empowers the European ColiIHuman Rights to remove crucifixes,
which are national symbols of heritage and unibyrfithe classroom. To do so would stretch
Protocol 1, Article 2 beyond any conceivable logmnd would create great confusion in
interpreting the Convention as relates to educatig parental rights. Second, it must be
stressed that the scope of this decision goesefara Italian public schools and has wide
sweeping implications for Member States throughbetCouncil of Europe which also share
rich historical and cultural ties to Christianitg.summation, the precedent set by Lautsuld
do violence to the principle of subsidiarity andkealusory the doctrine of the margin of
appreciation. This level of judicial activism istnio line with the principles establishing the
Council of Europe which are that a minimal levelights be established in order to foster peace,
unity and plurality. Finally, the award of damageshe instant case was wholly inconsistent
with both the alleged violation and the principlesed by the Court in assessing damages claims.
To allow the damages award to stand would set@pent which would negatively affect future
damage awards before the Court. In conclusionGtiamd Chamber of the European Court of

Human Rights should grant Italy an appeal in théenaf Lautsi v. Italy.

?? See, among other authorities, ECHR, Barbera, Messegué and dab&dain judgment of 13 June 1994
(Article 50), Series A no. 285-C, pp. 57-58, 88 1620HR, Salman v. TurkelGC], no. 21986/93, § 137, ECHR
2000-VII; and ECHR, Demiray v. Turkepo. 27308/95, § 67, ECHR 2000-XII.

 Cf., ECHR,_ Case of Oneryildiz v. Turké®C], application no. 48939/99, judgment of 30.12.2GD4,

160.



