STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH _
Belknap County Laconia Family Division

In the Matter of Martin Kurowski and Brenda (Kurowski) Voydatch
No. 2006-M-669

Order on Motion for Reconsideration ar_ld
Narranve Order on Motion to Stay

Master recommends:

Respondent Brenda Voydatch has filed a Motion for ,
Reconsideration and a Motion to Stay the Order of July 135, 2009 (Clerk’s
date) rcqmrmg that Amanda attend public school for the 2009-2010
academic year. Petmoner Martin Kurowski has objected and Ms.
Voydatch has rcspondcd to the Objection, and after review of the
Motlons, Objections, and chhes the Court finds and rules as follows.

Procedural History

The parties were divorced in Massachusetts in 1999. Their
stipuléfibn for divorce awarded them joint legal custody. Mr. Kurowski
registered the Decree in New Hampshire m 2002 and sought a schedule
of residual custody, which was granted he was awarded altermate
weekends and other tthS with Amanda, and later the same year the
parties filed a Pa.r‘aal Permanent Stipulation with additional provisions
relating to the schedule. “

In 2005, Mr. Kurowski filed a Petition for Contempt, alleging, in
part, that Ms. Voydatch had failed to consult with him about her
decision that Amaxida would be home schooled. Ms. Voydatch disagreed,
and alleged that the parties had consulted often about educational plans
for Amanda. After a hearing in April 2006, and noting that neither party
had requested that the Court determine where Amanda would be
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. schoaled, the Court ackmawledged that at that timne she was hame

schooled by Ms. Voydatch. The Court declimed i hold Ms. Vaydaich in
contempt end ordered the parties to srontinue to work together to meet
+he child’s educational needs. They shall regularly consult regarding
perceived deficiencies and research solutions to address these
deficiencies.” [Superior Court Index #51} '

The isstes for the current round of hearings were framed by
pleadings filed by both partics i 2007, mchuding moticns for contempt
related to parenting and financial issues and Mr. Kurowrski's Motion for
Maodification of Perenting Time and Ms. Voydatch's Mobon for .
Mud:ﬁca_tm of Child Supgort. -

11 September 2008 ‘I;he pa.'rtJ.E:s filed a shpulated Parentlﬂg Plan
agreeing that Ms. ‘u’c:-}rdatch would have primary residential Tespemsibility
for Arnanda, that the partles would heve joint decision making
tesponsibility for ﬁmanda_, and that they would consult with each ofher
ahout all roajor decisions mclp;:j:qg_ﬁducatun, The patties also '

* specifically agrﬁeﬂ as follows:

G 2. "Cther. Lnespectwe of ED'F nther men::hngs thc parents may
hold; there shalibe a meeting in Janaary, 2010, when Amandais

completing fifth grade, to discuiss Amanda’s transition to public school,

unless the parents agree she should centinue home schooling at that
. tirge.* (Family Division Index #'?T|. _

After o hearing in September 2008, the Court entered Orderson .
several of the Hnancial issues and contempt iasues, antd approved the
parties’ agreed-upon Parenting Plan. The parfies agreed that a hearing .
conld be held after June 1; 2005 on whether Amanda would be home
schooted for the 2009-2010 academic year or would a_'l:ténd- public schook
for that year. ' '

The hearing on scheal placement was held June 2, 2009 and the
Order requiring Ms. Voydateh ta enroll Amznda in public school was
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entered July 15, 2009, Parties and counsel agreed to an extension of the
usual fime for fling post-Decree motons.

Remaining financial issues were not reached during the full day
heating on Jume 2. Counsel conducted a telephonic hearing oo July 7;
sorne of the financial issues heve heen resolved and some will he

addressed af a heating in [ate September.
- Ms. Voydatch filed & Motion for Remnmd.erahun and Mc:rt::m to

Stay. Mr. Eurowski filed separate Objecticns, as did the Guani:an a.d
Litem. The Cawurt denied the Motion to Stay without a narrative Order
hecanse public school was to start the next weekday after the Objection

was fled.

Mr. Furpwslh’s Moticn to ﬂ]]nwl.a.teF:ligg

M E’.uro'mﬁld’s Ohjection tﬂ Ms. Voydatch’s Motion for.
R__ecnns;d.erahnn was due September 3, 2009, In the Motion to Allow Late
Filing, Mr. Kurowski’s counsel reports that the paralegal from that office
wasldetaincd by traffic and una‘Ele to file the Objection by the fime the
Court closed that day; the Objection, together with the Motion to Allow
La:teFﬂmg, was fled thenextda'_r,r Scp'tﬂ:l::bt:r4-

Arry Objection to the Motion was due Sepiember 15. Ms. Vogrdatch
‘confirms in her Reply, dated September 16, 2009 and filed September

17,2009, that she consents o the Motion for Late Filing, which is

granted.

Mation for Beconsideration

1. Legal Standard
Ms. Veydatch argues that in clf:mdm.g whether Amanda,
wwauld attend public school Jor 2009-2010 the Court should have applied
fhe standard for edification of residential respcnslbﬂltjr contained in
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ESA 461-A:11, 1 (g, rcq:u_mng, i part, proof by clear and COnvincing
evidence that hmandﬁ‘s present envirenment is defrimental ta her
health. _
Although the current Parenting Flan acknowledges that
Amanda was home scheoled for the AN0R-2009 schocl jear, it ﬂnas not
require that she be hame schooled in future years. The Plan requires the

-parties to meetin Jaruary 2010 o discuss the “transition to puklic

school® for Amanda, and, at paragraph B 4 b 2 [see the Attachyent to

{he Patenting Plan], it provides for alternatives or the February and April
 gchool vacatons depending whether Amanda is home schooled or is
. ghtending public sthool “in the future” Even assuming, therefore, that

enrolling P.manda in public school for the 2008-2010 academic yeaT

- modifies the recent practl.ce, it does not modify fhe existing Orders.

" However, assuming for the sake of the argl.m:mt that puh]zr;
gehool enrollment is & modification of the status quo, I not of the
existing Orders, the Court has reviewed the proposed madification by the
“best nterests of the child” stemdard of analysts, because a request for |
modification of decision-msking responsibility is reviewed pursuant to

et sinnderd. Sanborn v. Sanborn, 123 K.H. 740 (1983]; In the Matter
of Hunt and Hunt, 146 K.H. 65 (2001} School enrollment is within the
scope of decision-maling responsibility and not within the scope of
residential responsihility. Ses RSA 461-4:1, Tand R3A 461 -5,

. The “hest interests” standard also applies to the Court's
analysis of cases in which the child’s parents are unable to make major
decisions even though ﬂ:f:j have joint decision-making responsibility.
Anderson v. Andersen, 125 H.H. 686 [1984].

2. Issue preclusion
Ms. Voydatch argues that the 2006 Order precluc[es review

of the home schasling vs. public schopling issue at this tirne, bt neither
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party argaed befare or during this hearing that the Court was precluded
from entering this Grder becanse nf-the 2006 Drder.

In any event, the 2006 Order did not provide that Amanda be
home schooled, but ondy denied Mr. Eurewski’s request, at that tme,
that Ms. Voydatch be fond in contempt for not consulting with him
about home schooling. Neither party at that time requested that the
Court determine where Amanda woud be schooled, and the Court's
acknowled pement 'I:'hat she ‘WES--}J.-DDJE: sqhuﬁiad at that time does not

represent 2 _'[‘IJd:IE:lﬂl determination on a contested issue that should be
 given prechasive effect. '

Furthermore, the parties’ stipulation in 2008 ackmowledged
that the scheehng is=sae wolild-continlie 1o be a subject.of discussion and
that the Court might vitimately be required to make Orders if their
discussions fafied. Ms. Voydatch’s argument that “the parents moust be
left alone to work cut this issue” is not only made for the first time, but
jgnores the fact that the parents have made reasonahle efforts tn work
out the issue and have heen unable 10 do so. Denying the parents access
to the Court on this issue would ignore ﬂmaﬁd.a’s need for a decisior. -

3. Educationsl Stendard ,

Ms. Voydateh argues correctly that the home schooling
program she provides for Amenda complics with the Meredith School
District’s requirements and therefore with state stendards for
edvucational content. Mr. Kurawski does not disagres, and the Court
specifically found that the program satisfes the Weredith School
District™s re:quiﬁ*ements and standards for educational carrdeulum.

it dees nat follow, however, that the Conart is limited to
compazison of the curriculum contents in order to determmine whether it
would be in Amanda’s best interests to be home schooled for this year.
Bath parties submitted evidence about Amanda’s peTticipation in
activities and interests that went beyond just the educatipnal curriculum
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of her hame schodl program. Neither party argued that the experience of
horne schooling was identical to the public school expericnce, and the
Courts lanpusge at page T of the Order was mtended to :‘.Ilummatethe
difference hetween the experience of ﬁume schooling and the experience
of public schooling, based on the evidence, rather than to suggest or
apply a different educational standard.

4. Prejudice against Religious Beliefs
R&spanﬂant argues that the Court has "adopted” the

Guardian ad Litem's “hias against Mother’s and Amanda religious
beliefs.” - o

- The Cowrt disagrees with the allegation that the Guerdian ad
Litem’s investipation or recommendations reflected any bias oT ]._'_lrE_]'Llﬂlcc
terward Ms. Vopdatch's faith, See discussian below. Evidence of seme of
the specific tenets of Ms. ﬁcgdatch’s faith were only admitted because of
statements and behaviors of Amanda sugpesting thai Amanda’s @ -
application of the logical wnaequﬁncgs of those tenets was impacting her
feelings toward her father and might impact her development in other

areas. The Cuardian ad Litern exptasacd nn'upiniou about the validity or -

the reasuaab]n:ness of Wis. Voydateh’s belicfs.

al:lmnwledgmg that both parties and the Guardian ad Litem

testified about Ms. Voydatch's religious beliefs and about Amanda’s
. religicus beliefs, _that.evid.ence'did not recuire either the Court or the
Guardiati ad Litern to. consider whether those beliels were valid,

Absent evidence of harm:-to the-child, the Ceurt-bas no- -
anthority to restrict either parent’s right to provide Teligious trainimg for
their child. Chandler v. Bishop, 142 R.H. 404 |1997] tholding that even a
parent with sale legal custody could not prevent the other parent from
exposing the child fo a particular religious practics]. '

The Court has authority, however, to consider the parties’

rﬁﬁgtané solely as they relate to *the concerns and temporal welfare” of . -

¥irowski and Yoydatchi2 006-W-560
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the child. Senborn v. Sanborn, 123 ¥.H. 740, 748 (citing Provencal v.
Provencal, 122 N.H. 793 (1982]).

The evidencs about faith is cmly relevant because Amanda
was Unhappy that her father does naot love her encugh to want to spend
eternity with her by adopting her-fatth. The specific tenets of Ms.
Vovdatch's faith are not the sebject of the Court’s inquity. The only
evidence sbmitted abowut Ms. Voydatfch's faith centgred on the difference
hetween those who are "saved” and those wha are not, because Amanda,
was upset that her father was not “saved.” The evidence about particatar
tenets of Ms. Voydatch's faith was limited to those tenets which were .
reported m Amanda’s statements to her pé:cnts, to the Guardian ad
Litem, and to her CO'L'Et:lBElDr

' Furthenmors, Ms. Vopdateh’s {aith is not an integral part of
the home schooling prigram, and the decision that Amanda. should
at!:end-puh]ic-sch{ml for this year will not affect Ms. Vavdateh’s ability to
provide her with religious fraining and guidance. These sonclusions were
mnpHicit in the Guardian ad Latem®s report and recommendations, and the

- Guardian neither wrote about ner testified about .any conelusion she

might hawe drawn about the validity or the merits of Ms. Voydatch's
religious beliefs. The claim that she was hiesed in favor of or prejudiced
ageinst Ms. Vopdatoh's religious beliefs is not supported by the evidence.

5. Cﬁnsﬁtuﬁﬂnal Arpuments. :

" The ripght [:tf:jlafents to raise 2nd care for their owmn children
15 recognized and protected by hoth the New Hampshire and United
Stetes Consttutions. ' ' '

Undesr certain circurmstances, howerer, parents are nnabls to

make jomt decisions coneerning the .c:a:rfe, custody, and control of their
children, and fn those circumstances, the court is required to weigh the
parenis’ constitutional rights te raise and care for their ¢children agatnst
the children’s hest interests. In the Matter of Berg and Berg, 152 N.H.'
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558 {2005). In those citmunstanm!s, the parents’ rights must “yield to the
welfare of the child.™ [Berg, 152 M.H. at B&1)

The issue i this case is whether Amanda should attend
public school or be home schooled for the 2009-2010 academic year. The
_parties do not agree. If they agrerd that Amanda be home schooled, the
Court would hdwve no authority to intrde on thet deasmn. Home
schoeoling is a legitimate educational optien, recognized by the state and
aveilable for parents who agree to provids 1t. _

Ty the extent that Ms. Voydatch argues that her sole
deeision to home school Amanda is subject to Constifitional protection,
the argument ignores the Constitirttional rights of Mr. Eurcesli, who also
has joint decision-making authority for Amandsa, _

To the extent that Ms. Voydatch argues that as the parent
with primgry residential responsibility she has sale decision-malsing
authority with respect fo Amanda’s education, her argument is
contradicted by the terms of the parfies’ agreed upon Parenting Plan, by
the provisions of RSA 461-A:5 1estab]jshiﬁg a presumption of joint
decisiop-making responsibility), and by the decisions of the New
Hampshire Supreme Covxt consistently distinguishing between awa:ds
of physical (custodyy residential responsibility and legal 1c‘u3tudj.i‘;

dcmamn—malmlg responsibility. . _

Mds. Voydatch’s argument that the Onder um:!—enmues her
free exercise of religion is inconsistent with the terms of the Order, which
jmposes o restrictions on Ms. Voydatch’s ability te practice her faith or
to provide Amemda withereligious guidance, and also-undermined by the
evidence that the curriculum Ms. Voydatch used for home schooling was
sirnilar in content to the curriculum for the Meredith School District, the

only differenice being a bible class the contents of which were anly brisfly
mentioned during the testimony. Having argued at the hearing that the
home scﬁmﬁng currieultm was consistent with the curriculum offered
by the public scﬂn{ﬂs, it vrould he disingenuous of Ms. Voydatch now te

- Kuroweskd and Yoydan2008-M-560
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argue that emrolling Amanda in public school viokates her freedom of
religion because of a difference in the curriculum contents.

ids. Vovdatch submitted no ofher evidence that woudd establish o
commection betwesn her home schoaling and her religion, and no
evidence that the public school experience wonld adversely affect
Amanda’s religious training, and absent such evidence the Court cannot
find that public schaol attendanecewould inteffere with ¥&. Vaydatch’s
right to religiciis freedom or her right o provide religious guidence to
Amanda,

Ms. Voydatch argues that the Court declined to consider other

alternatives to public school eduration, but neither party proposed angy

- such alternatives, and the proposals they did submit (home schooling
versus publie schooling} were fundamentally incompatible. Befare the
isse was presented to the Court, the parties made reasonabie effarts to
resatve the issue, and the Court presumes they considered all of the
alternaf:wes '
The partms hawve a.uﬂ'mnt_? 10 agree to continue the h}:'hnd |
approach they have been using (home school phes some puhlic schoeol
classes|, and authority to agres that Amenda sttend a Christian schoal

or other school with a religisus educational program, and if they were to

agree to either alternative, the Conrt would ratify their agreement.
Absent an agresment, the Cowrt is reluctant to engage in the kind of
detafled planning for alternative education that is uniguely the province
af perents, unless the parties themselves agree the Court shonld do sp
dnd provide evidence to support their preferences.

The Court does not rule that the “least intriasive alternative®
analysis applies in any event to this case, becautse the Order daes not
Impact Ms. Voydaich's right to practice her relgiom.

Furoarshd and Voydatch 2006 04-66
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6. Guardian ad Litem’s Bias

Ms. Voydatch’s claim that the Guardian ad Litern was
prefudiced against her religious beliefs is based om Ws. Voydatch's
description of statements and behaviors she attributes to the Guardian
2d. Litern during their contact while the Guardian ad Litem was
conducting ber investigation. The Guardian ad L:ltﬂm tesh:&cd toa
dramatically. different recollection of scme pans of ﬂ'].E.t CDILfEt:‘l’., ancl as
part of its obligation to consider what weight. to give each witness's
testimeny, the Court found that the Guardian ad Litem’s description of
her cooversations and interaction with Ms. Voydatch was more reliable
than Ms. Voydatch's recallection of these comversations and interaction.

The Guardian ad Litem submitted a report with
recammendations and testified at the hearing, subject to examination by
both }}arﬁe&"cuﬁisel. She specifically addressed the claims that Ma.
Voydatch restates in the present Motion, and, afier taking &l of the
evidance into account, the Court's agreement with the Guardien ad
Litem's assessment of amanda’s best interests reflects a finding that the

Guardien ad Lil:em’s. testimony about her investigation and the process |

by which she drew her conclusions was more credible than Ms.
Voydatch's testimony about thet process.

7. Parenting Flan . .
The evidence does not suoport M5 Voydafch’s contention

that the current environment (parenting schedule] is harmful to Amandsa,

amd REA 461-A:11, I does nat permit significant modification of the
existing Plan on any other ground. To the extent thai Ms. Voydatch
argues that the existing Pian [agreed to by the parties in September
2008) is not & permanent Parenting Plan, the terms of the Flan are
ptherwise.

The Couart took each perty's arguments into acoonont in

cunsida-ing whether to adopt minor modificatiens to the Flan based om - '

Kurcaiski and WVoydata) 24 DE-M-BES
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Amanda’s hest interestes, and has adopted portions of each party’s
proposéal, or, 28 in the case of school summer vacations, neither party's
proposal,

8. Absenece of Accompanyimg Affdayit
- BMr. Kurowrski complains that Ms, Voydatch 43d not attach an
Affidavit-fethe Metiondor Reconsideration pursitanttn the Rrile
requiring such an Affidavit be attached to ary Mation. '
The Court has assumed, het:a:isa no Affidavit was attached,

-that Ms. Voydatceh’s reques_t:fnr recomsideration is hesed only an the
gvidence already submitted and the legal arguments made in the Moton,
and has also assumed that Ms. Vavdateh has not recited any new facts
supporting the Motion. In this contest, the Cowrt rules that the '
requirement of an Afidandt dees not apply, Ms. Voydatch is not seeking
0 introduce any new evidence, and the Court has considered only the
evidence already submitted. '

After comsidering the Motion for Reconsideratiom and the
Ohjection, and reviewing the plesdings and Orders to the extent required
1o address the pending Motion, the Court is nof persunded that it has
averlooked any fact compelling & different result or misunderstond or

" musapplied any law requiring a different result and therefore the Mation
for Reconsideration is denied. | |

Respomdent’s Motion to Stay

The Court previously denied the Motion to Stay, by an Order

entered the last weekiday hefore Amanda was due to be enrolled in public

schaol
In considering whether to stay the Order, the Court cansidered
several factors. '

Kurowski and Voydatch/2006-M-E60
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First, this Order governs only the 2002-2010 acadernic year. The
parties have agreed to meet in Januwery 2010 to discuss Amanda’s
“transttion to public school.” This lenpguage a‘iZJPE:EIE'; to pedlect an
apreement in principle that Amanda will attend public school beginning
in the sizth grade, and such an agreement reduces the possibility that in
 the event of an appeal there will be d;‘[_scnnt‘m‘_l:_zig{ of her educational

. EXpEerence. - .

Second, Amanda is at an age when it can be cxpe-:tcd that shc
would benefit from the social interaction and problem aclving she will
find in puklié school, and granting a stay would result in.a lost
opportunity for her.

Third, and in part because Ms. Vopdetch bas proven experience
and diligence with the home schosling program, the transition for
Amanda back to home schooling after a reversal of the Order, even in the
riddie of the schoot year, would béless disruptive for Amanda than a
transition ints public schooel m the middie of the schael VYeaT.

Finally, tihe Court has taken into acooumt the arguments Ms.
Voydatch has advanced in suppart of her stated tntent to appeal the
Order, and the-Court is not persnaded that the appeal is Ekelj.r to

succeed. '

Faor the foregoing masuns, the Moton to Sta? is denied.
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Date v - . Michael H. Garmer, Master

Master’s :rccnm.menﬂahﬂns a;:prowd and so ordered.

ol N J&r

Date : Preaid.mg Jusbce
Lucinda V. Saoler
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