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RE: Constitutionality of See You at the Pole anadisnt promotion

The Alliance Defense Fund (ADF) is a legal alliade¢ending the right to hear and speak
the Truth through strategy, training, funding, ditigation. We seek to resolve disputes through
education of public officials regarding the consiiinal rights of our clients. When necessary, we
litigate to secure these rights. The ADF has pipdied in many of the recent court decisions
governing students’ religious and free speech sighpublic schools, includingood News Club v.
Milford Central School Distrigt533 U.S. 98 (2001) (holding that the First Ameedinprotects
student religious speech).

On Wednesday, September 23, 2009, students arbardnited States will participate in
See You at the Pole (SYATPR student-organized, student-led gathering atd¢hed flagpole
where students will pray for their school, friengschers, government, and nation. Our government
and courts have spoken: Students have a consti@alitight to participate in SYATP through prayer
and worship activities.

Furthermore, students have an individual constitidi right to inform their fellow students
about the SYATP everats long as they do not materially disrupt the an@d process while doing
so. In addition, if the school allows individu&lidents or student clubs to advertise events throug
school bulletin boards, school PA systems, genmosling of student flyers, or other means, the
school_cannotorbid the same means of advertising for the SYA&VEnt. It is our hope that the
following discussion will clarify this importantea of the law and allow school districts and school
officials to avoid needless litigation.

A. RELIGIOUS SPEECH IS PROTECTED BY THE FIRST AMENDMENT

It is a fundamental principle of constitutional |#vat government bodies—including public
schools—may not suppress or exclude the speechivatg parties—including public school
students—ijust because the speech is religiousmaics a religious perspectiveood News Club
suprg Lamb’s Chapel v. Ctr. Moriches Union Free Sch. D808 U.S. 384 (1993)Vidmar v.
Vincent 454 U.S. 263 (1981). This principle cannot beielé without undermining the essential
First Amendment guarantees of free speech andaetigreedom.

It is equally true that religious speech is pratddby the First Amendment and may not be
singled out for discrimination. As the Supreme Etas stated:
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Our precedent establishes that private religioeesip, far from being a First
Amendment orphan, is as fully protected under tlez Speech Clause as secular
private expression . . . . Indeed, in Anglo-Amenid¢astory, at least, government
suppression of speech has so commonly been dirpteselyat religious speech
that a free-speech clause without religion wouldHbaenlet without the prince.

Capitol Square Review and Advisory Bd. v. Piné&i& U.S. 753, 760 (1995).

Importantly, the Supreme Court recently statetiplélic schools cannot restrict religious
speech simply because it may be perceived by seeffansive” or “controversial.”"Morse v.
Frederick 127 S. Ct. 2618, 2629 (2007) (“Petitioners urgeta adopt the broader rule that
Frederick’s speech is proscribable because ity “offensive” as that term is usedfnaser.
We think this stretcheBrasertoo far; that case should not be read to encomasspeech that
could fit under some definition of ‘offensive.” #f all, much political and religious speech might
be perceived as offensive to sdine@mphasis added). As the Third Circuit CourAppeals put it
in summarizing Supreme Court case law, “The Supi@met has held time and again, both within
and outside of the school context, that the mearetifeat someone might take offense at the content
of speech is not sufficient justification for prbhing it.” Saxe v. State College Area School Dist
240 F.3d 200, 215 (3d Cir. 2001).

B. STUDENTS DO NOT ABANDON THEIR CONSTITUTIONAL RI' GHTS OF
FREE SPEECH WHEN THEY ATTEND PUBLIC SCHOOL

“It can hardly be argued that either students achers shed their constitutional rights to
freedom of speech or expression at the schoollgatse’ Tinker v. Des Moines Indep. Community
Sch. Dist. 393 U.S. 503, 506 (1969%ee also Shelton v. Tuck864 U.S. 479, 487 (1967) (“The
vigilant protection of constitutional freedoms iswhere more vital than in the community of
American schools”). The Supreme Court has squataled that a student’s free speech rights
apply “when [they are] in the cafeteria, or on hlaying field, or on the campus during the
authorized hours. . . ."Tinker, 393 U.S. at 512-13. This includes prayer: “noghin the
Constitution as interpreted by this Court prohilatsy public school student from voluntarily
praying at any time before, during, or after theasiday” Santa Fe Indep. Sch. Dist. v. D&30
U.S. 290, 313 (2000) (emphasis added).

Indeed, inDaugherty v. Vanguard Charter School Acadefiys F.Supp.2d 897, 910-11
(W.D. Mich. 2000), a federal district court rejettelegal challenge to SYATP, holding that student
prayer at the school flagpole was entirely perrhissi

C. TINKER'S “MATERIAL AND SUBSTANTIAL DISRUPTION STANDARD”
APPLIES HERE

The Supreme Court has held that student expreastiraty - including prayer - cannot be
impeded by the public school unless the activigates a material and substantial disruption to the
school’s ability to fulfill its educational goal§&ee Tinker393 U.S. at 509. Any attempt to restrict
such speech is unconstitutional where there has‘medinding and no showing that engaging [in
the activity] would ‘materially and substantiallgtérfere with the requirements of appropriate
discipline in the operation of the schoolld. (quotingBurnside v. Byars363 F.2d 744, 749 (5th
Cir. 1966)).

Moreover, the Supreme Court has stated that thelatd of “material and substantial

Page 2 of 5



disruption” cannot be met merely by tlp@ssibility of disruption. In the Court's words,
“undifferentiated fear or apprehension of distud®is not enough to overcome the right to freedom
of expression.”ld. at 508.

In our system, state-operated schools may notdlawss of totalitarianism. School
officials do not possess absolute authority oveirtstudents. Students in school as
well as out of school are persons under our Canitit. They are possessed of
fundamental rights which the State must respestgsithey themselves must respect
their obligations to the State. In our systemdshis may not be regarded as
closed-circuit recipients of only that which thatstchooses to communicate. They
may not be confined to the expressions of thoséirsents that are officially
approved.

Id. at 511. This fundamental constitutional princiglapplicable both inside and outside the
classroom. As th€inkerCourt noted, when a student “is in the cafetenan the playing field, or
on the campus during the authorized hours, he mpgess his opinions[.]id. at 512-13. The
SYATP event usually occurs before the beginninglasses and is designed to avoid any sort of
disruption.

D. THE SO-CALLED “SEPARATION OF CHURCH AND STATE” C ANNOT
JUSTIFY OFFICIAL SUPPRESSION OF THE SYATP EVENT

Schools and school officials often mistakenly badi¢hat allowing students to engage in
religious speech at school would violate the s¢eddiseparation of church and state” — a doctrine
often cited in connection with the Establishmenau@e of the First Amendment. This very
argument has been reviewed aapkcted by the United States Supreme Court.Margens the
Supreme Court stated as a general propositiorstudénts’ private religious expression within a
public school does not present any Establishmesis& problem:

[P]etitioners urge that, because the student mlgymeetings are held under school
aegis, and because the State’s compulsory atteeadame bring the students
together (and thereby provide a ready-made auditmmcgtudent evangelists), an
objective observer in the position of a secondehysl student will perceive official
school support for such religious meetings.\We. disagree

Bd. of Educ. of Westside Cmty. Schools v. Merg€&U.S. 226, 249-50 (1990) (emphasis added).

The Establishment Clause of the First Amendmenemérequires the state to be a neutral
in its relations with . . . religious believers amzh-believers; it does not require the state tthbe
adversary.”Everson v. Bd. of EAu330 U.S. 1, 18 (1947). Likewise, “[s]tate powseno more to
be used so as to handicap religions, than it favor them.” Id. Therefore, the Establishment
Clause has napplicability to stop student speech in the SYADRAtext.

The Supreme Court iMergensexplained that a policy of equal access for religispeech
conveys a message “of neutrality rather than eetoest; if a State refused to let religious groups
use facilities open to others, then it would denti@ts not neutrality but hostility toward religion.
Mergens 496 U.S. at 248Accord Good News Clyb33 U.S. at 110-19 (student religious speech
does not violate the Establishment Clause).

As Justice O’'Connor stated, “there is a cruciafedédnce betweegovernmentspeech
endorsing religion, which the Establishment Claoseids, andorivate speech endorsing religion,
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which the Free Speech and Free Exercise ClausespfdMlergens496 U.S. at 250 (emphasis in
original). Private student speech does not vidlageEstablishment Clausé&d. Student SYATP
speech iprivate student speech.

E. STUDENTS MAY DIRECTLY ADVERTISE THE SYATP EVENT TO
FELLOW STUDENTS.

Just as the SYATP event itself is protected, so & student expression advertising the
SYATP event. Th&inker“material disruption” standard applies tostlident oral expression and
literature distribution during non-instructionaht, regardless of religious content. School &ftci
may not prohibit this expression out of fear tHiaveing religious speech will offend some members
of the community. As the Supreme Court said, tingystem, undifferentiated fear or apprehension
of disturbance is not enough to overcome the tiglteedom of expression.Tinker, 393 U.S. at
508. Where a student wishes to peacefully disteilnee literature on school grounds during non-
instructional time, there simply is nothing whichigght reasonably [lead] school authorities to
forecast substantial disruption of or materialifgeence with school activities. . . 1tl. at 514. In
fact, distribution of literature is inherently ledisruptive than spoken expressidsnited States v.
Kokinda 497 U.S. 720, 734 (1990). As the Supreme Cdated, “[0]ne need not ponder the
contents of a leaflet or pamphlet in order meckhalhyido take it out of someone’s hand, but one
must listen, comprehend, decide and act in ordezdpond to a solicitation.Id.

Several courts have held that the distributiorelifious literature by high school students is
protected speech under the First Amendment anddenth AmendmenSee Westfield High Sch.
L.I.F.E. Club v. City of Westfiel@49 F. Supp.2d 98, 114 (D. Mass. 2003) (“It imextbook law”
that students carry rights of expression, includiregright to distribute literature{lark v. Dallas
Indep. Sch. Dist806 F.Supp. 116, 119 (N.D. Tex. 1992) (“It is beelttled that written expression
is pure speech. . . . It is equally true that thargntee of free speech encompasses the right to
distribute written materials peacefullyBaughman v. Freienmutld78 F.2d 1345, 1348 (4th Cir.
1973) (“The regulation complained of reaches theig of pamphleteering which has often been
recognized by the Supreme Court as a form of conwatian protected by the first amendment”);
Slotterback v. Interboro Sch. Dis?66 F. Supp. 280, 288 (E.D. Pa. 1991) (“It isoaxatic that
written expression is pure speech,” and that “Urergntee of freedom of speech that is enshrined in
the first amendment encompasses the right toldigéripeacefully”). Thus, school officials may not
prohibit the peaceful dissemination of informattpnstudents about the SYATP event.

F. IF THE SCHOOL ALLOWS STUDENTS AND STUDENT CLUBS TO
ADVERTISE EVENTS ON SCHOOL BULLETIN BOARDS, PA SYST EMS,
OR OTHER MEANS, THEY MUST ALLOW STUDENTS TO ADVERTISE
SYATP IN THE SAME FASHION.

It is also well settled that the government may distriminate against private religious
speech when private secular speech is permittdgtisame time, place, and mannéonod News
Club, 533 U.S. at 111-12 (“[W]e reaffirm our holdingsliamb’s ChapebndRosenbergethat
speech discussing otherwise permissible subjentotae excluded from a limited public forum on
the ground that the subject is discussed fromigioels viewpoint”);Rosenberger v. Rector and
Visitors of Univ. of Va.515 U.S. 819, 828 (1995) (“In the realm of prevapeech or expression,
government regulation may not favor one speakeramnvather”). Again, this principle applies with
equal force to religious expression engaged irntgents.See, e.g., Good News CJ#E33 U.S. at
111-12;Riseman v. Sch. Comm. of City of Quj39 F.2d 148 (1st Cir. 1971) (striking down an
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absolute prohibition of student literature disttibn at school under First Amendmen8pod
News/Good Sports Club v. Sch. Dist. of City of lead8 F.3d 1501, 1505-1507 (8th Cir. 1994)(ban
on religious expression by student club in junighhschool is unconstitutional where student
secular expression was allowed).

Any possible misperceptions that the school isitesing religion” are cured by the school’s
ability to require student club posters to contéistlaimers.Pinette 515 U.S. at 769 (“If Ohio is
concerned about misperceptions, nothing prevefrtit requiring all private displays in the Square
to be identified as such”)d. at 776 (“the presence of a sign disclaiming goremt sponsorship or
endorsement on the Klan cross, would make the’'Statie clear to the community.”) (O’Connor,
J.,concurring)id. at 784 (disclaimer cures confusion over mispeioap of endorsement) (Souter,
J., concurring in part and concurring in judgmefgveral Circuits have adopted this positioné th
school context:

[l]t is far better to teach students about thet @siendment, about the difference
between private and public action, about why wertik divergent views. The
school's proper response is to educate the audiaetir than squelch the speaker.
Schools may explain that they do not endorse spieggermitting it.

Hills v. Scottsdale Unified Sch. Dis829 F.3d 1044, 1055 (9th Cir. 200@)uoting Hedges v.
Wauconda Cmty. Sch. Dis® F.3d 1295, 1299-1300 (7th Cir. 1993) (intergabtations and
brackets omitted)).

Thus, if the school generally allows studentstodent clubs to advertise events by posting
flyers on school walls or bulletin boards, havimgpauncements read over the school's PA system,
or using some other method, the school capnahibit student organizers of SYATP events from
advertising in the same way.

CONCLUSION

This annual event is an opportunity for schoalotdfs to exemplify constitutional conduct
by protecting the right of SYATP participants tmperly exercise their First Amendment rights.
Any student who believes that their rights to maptite in SYATP have been violated should
promptly call ADF so that ADF attorneys may revi#he matter and potentially provide free legal
representation to resolve the matter. Since eagdl Btuation differs, the information provided
above should only be used as a general referencghanild not be considered legal advitieyou
think that your rights have been violated as alte$participating in “See You at the Pole,” pleas
contact our Legal Intake Department so that we reaigw your situation and possibly assist you.
You can reach us via telephone at 1-800-TELL-ADF, you can visit our website at
www.telladf.organd select the “Legal Help” button to submit aues} for legal assistance.

! Disclaimer: The information contained in this domnt is general in nature and is not intended ¢wige, or be a
substitute for, legal analysis, legal advice, arsudtation with appropriate legal counsel. You dtmot act or rely on
information contained in this document without seglappropriate professional advice. By printing distributing this
guide, the Alliance Defense Fund, Inc. (ADF) is piaitviding legal advice, and the use of this docoimenot intended
to constitute advertising or solicitation and does create an attorney-client relationship betwsam and ADF or
between you and any ADF employee.
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