







































































































































































prohibit disfavored expression. City of Lakewood v. Plain Dealer Pub. Co., 486 U.S. 750, 758
(1988). Here, § 810.097(1) poses this danger even when applied to speech occurring on School
property. The law requires a person to have “legitimate business” to lawfully be on campus. As
noted above, terms like “legitimate business” are routinely struck down by courts as vague and
ambiguous terms that provide enforcement officials no direction on what conduct is prohibited, and
that lead to arbitrary and selective enforcement. This constitutional defect exists no matter where
the speech activities it is applied to take place. See Child Evangelism Fellowship v. Montgomery
County Public Sch., 457 F.3d 376, 386 (4th Cir. 2006) (“[T]here is broad agreement that, even in
limited and nonpublic forums, investing governmental officials with boundless discretion over
access to the forum violates the First Amendment.”)

Facts regarding the use of Key Largo School by other nonschool individuals and groups
highlight how § 810.097(1) operates as an unconstitutional prior restraint. By policy, Key Largo
School opens its facilities to use by the community. (Ex. 1,9 63; Ex. 12.). The School’s Community
Use Policy states that “[a]pproved uses shall include meetings and activities of a literary, scientific,
religious, educational, recreational, political, economic, artistic, character building and welfare
nature which are of general public interest.” (Ex. 12.) The School even permits the use of School
facilities “during the hours school is in session” so long as the use does not “interfere with the
regular conduct of school work or a regularly scheduled school function.” (Ex. 12.) Thus, under the
School’s Community Use Policy, many speech related activities, including religious ones, are
permitted to occur on the School’s campus, even while classes are in session.

In practice, Key Largo School is used by a wide array of community groups and individuals

for a broad range of activities. The cub scouts use the School’s facilities for meetings and banquets.
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(Ex. 4, 9 5-6, 14.) A local Church uses the School’s grounds for picnics and softball games. (Ex.
1,968.) Alocal community band uses the School’s facilities for practices. (Ex. 1,968.) The Keys
Players have used the School for its productions. (Ex. 22, § 15.) The Upper Keys Athletic
Association uses the School’s facilities for practices and games associated with its sports league.
(Ex. 4, 99 7-9; Ex. 22, 993-14.) A youth football league uses the School’s gym for pep rallies. (Ex.
4,911.) The Key Largo Parent Teacher Association hosts a fund-raiser called Field Day each year
that takes place on School grounds. (Ex. 4,910.) And the playground located on campus is viewed
as a community playground. (Ex. 4, § 12.) People use the playground on weekends and on
weekdays. (/d.) On weekdays, people use the playground both while school is in session and after
the school day is over. (Id.) Thus, Key Largo School is wide open to use by individuals and groups
in the community.

Through its grant of wide-open access to its facilities, the School permits many people to
come onto campus both while classes are in session and after the school day ends. Moreover, the
School has permitted many people access to its campus directly after classes are dismissed, which
is the same time the Defendants were conducting their Bible distribution. For instance, the Upper
Keys Athletic Association used the School’s baseball fields for practices. (Ex. 22,9 6.) Several of
these practices started directly after school was dismissed. (Id.¥7.) Parents were permitted to enter
and remain on campus for the entire practice, even if they did not have children who attended Key
Largo School. (Id. § 8-11.) In addition, a local Cub Scouts den used the School’s outdoor
playground and pavilion area for many of its meetings. (Ex. 4,9 14.) Parents of children in the den
were required to attend the meeting, and so would come onto campus for the duration of the meeting.

(Id.) Several of the children in the den did not attend Key Largo School. (Zd.) Finally, for about a
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year and a half, the School permitted a local man to run a Tae Kwan Do class on campus. (Ex. 4,
q 13.) This class met immediately after school let out and was open to any one in the community.
(Id.)

The facts above demonstrate how § 810.097(1) was applied as an unconstitutional prior
restraint to the Defendants, even if they stepped onto School property while distributing Bibles. The
School routinely deems a broad range of activities to be “legitimate business,” and thereby permits
people associated with those activities to enter and remain on School property. In practice, Tae
Kwon Do classes, recreational sports league practices and games, cub scout meetings, and much
more are deemed to be “legitimate business” at the School. But the Defendants’ Bible distribution
was deemed illegitimate. The selective enforcement of § 810.097(1) against the Defendants’ speech
is illustrative of the danger posed by prior restraints. Under the Statue, enforcement officials have
unfettered discretion to determine what speech activities are “|egitimate” and what speech activities
are “illegitimate.” The Statute permits the State to pick and choose between speakers, permitting
those whose message it favors to speak on campus, and throwing those whose speech it disfavors
in jail.

B. Even if they stepped onto School property while distributing Bibles, the
application of the Statute would still violate the due process clause as applied
to the Defendants.

F.S.A. § 810.097(1) does not become less vague simply if it is applied to free speech

activities that are taking place on School property. The same ill-defined terms and lack of notice of
prohibited conduct that doom the statute as applied to speech activities on a public sidewalk, see §

I1.B.1, supra, are still at issue if those activities take place on School property. The location of the

activities does not render the statute any more clear as to what is “legitimate business” and what is
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not. The problem with the Statute is that nothing in it puts the Defendants on notice that peacefully
distributing Bibles near or on School grounds will subject them to possible arrest, prosecution, fines,
and jail time.

Several facts highlight how, even if the Defendants had stepped onto School property, the
application of § 810.097(1) to the Defendants’ speech activities is unconstitutionally vague. First,
the facts noted above regarding the wide-open use of the School facilities by other community
members demonstrates the Statute’s vagueness as applied. By policy and practice, the School
permits a wide array of community members and groups to use its facilities. Tae Kwon Do classes,
cub scout meetings, band practices, theater group productions, PTA fund-raisers, recreational sport
league practices and games, and much more are all “legitimate” uses of the School’s facilities under
§ 810.097(1). Many of these uses take place on campus during the exact same time frame that the
Defendants were distributing Bibles—immediately after classes are dismissed. Moreover, the
School’s Community Use Policy lists religious meetings and activities as permissible on campus,
even during the hours school is in session. (Ex. 12.) How could the Defendants know that their
activities were “illegitimate,” when all these other uses and expressive activities are either permitted
by policy or routinely permitted on campus in practice?

Second, the fact that § 810.097 and the State’s School Safety Zone Statute (§ 810.0975)
contain the same standard as applied to speech activities is highly relevant to the Defendants’
vagueness as applied defense. Both Statutes apply the same standard concerning a person’s right to
be on or near school property: a person must have “legitimate business” to be on school property (§
810.097), or within 500 feet of school property (§ 810.0975). Under the circumstances in this case,

the Defendants clearly had “legitimate business” under the School Safety Zone statute. A Monroe
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County Sheriff’s Office Deputy and two School officials gave the Defendants approval to distribute
Bibles from the public bike path/sidewalk in front of Key Largo School, a location within 500 feet
of the School. How could the Defendants know that if they stepped onto School property their
legitimate Bible distribution would suddenly be illegitimate business that would subject them to
arrest and prosecution? Put another way, how could they know that the same standard for
permissible conduct—legitimate business—would permit their activities on the public sidewalk, but
not on School property? F.S.A. § 810.097(1) is vague as applied to the Defendants because it failed
to give them “reasonable opportunity to know what is prohibited.” Grayned, 408 U.S. at 108.

IV. F.S.A.§810.097(1) IS UNCONSTITUTIONALLY OVERBROAD AND VAGUE ON
ITS FACE.

A. THE STATUTE IS UNCONSTITUTIONALLY OVERBROAD.

Under the overbreadth doctrine, restrictions on speech cannot “sweep unnecessarily broadly
and thereby invade the area of protected freedoms.” NAACP v. Alabama, 377 U.S. 288,307 (1964).
See also Schneider v. New Jersey, 308 U.S. 147, 160 (1939). In the First Amendment area
“government may regulate only with narrow specificity.” Button, 371 U.S. at433. A regulation is
void if it “does not aim specifically at evils within the allowable area of [government] control but
... sweeps within its ambit other activities that in ordinary circumstances constitute an exercise” of
protected rights. Thornhill v. Alabama, 310 U.S. 88, 97 (1940).

F.S.A. § 810.097(1) requires persons to have “legitimate business” to be able to access a
school’s property. This “standard” is no standard at all, and sweeps so broadly that it includes within
its proscription First Amendment activities, like those of the Defendants. Many courts, including

the United States Supreme Court, have ruled that similar statutes were void under the overbreadth
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doctrine. In Papachristou, 405 U.S. at 158, the Court held unconstitutional a statute that prohibited
“wandering or strolling around from place to place without any lawful purpose or object.” In
addition to being unconstitutionally vague, the Court held that the statute was overbroad because it
made “criminal activities which by modern standards are normally innocent,” and operated as “a trap
for innocent acts.” Id. at 163-64. Similarly, in Kirkwood, 323 F. Supp. at 614-16, a federal district
court held that a statute that prohibited persons from wandering “without any legitimate business or
purpose” was “too vague and overbroad on its face to satisty the constitutional requirements of Due
Process.”

Florida courts have recognized and applied the overbreadth doctrine in striking down laws
very similar to the one at issue here. In K.L.J. v. State, 581 So. 2d at 921, a Florida appellate court
struck down a City ordinance that prohibited minors from wandering on the streets between certain
hours unless the minor was, among other exceptions, on “legitimate business.” The court noted that
a law is overbroad “when it criminalizes legal as well as illegal activity and has a chilling effect on
first amendment freedoms.” Id. The Court found the term “legitimate” particularly problematic, and
held the ordinance was unconstitutionally overbroad because it could “be applied in a manner which
would infringe on the basis [sic] rights guaranteed by the United States and Florida Constitutions.”
Id. at 922. Under Supreme Court and Florida case law, F.S.A. § 810.097(1)’s requirement that a
person have “legitimate business” is impermissibly overbroad. It sweeps protected expression into
its prohibitions, as the State’s case against the Defendants ably demonstrates, and must be struck
down.

A Florida appellate court ruled that the phrase “legitimate business” in the State’s School

Safety Zone statute (§ 810.0975) was not overbroad in J.L.S. v. State, 2007 WL 172126. The Court
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s0 held because the plaintiff in that case had “made no showing that persons seeking to engage in
constitutionally protected speech or assembly rights within the school safety zone would have no
authorization to do s0.” Id. at *2. Obviously, the facts of this case demonstrate the factual predicate
necessary to a finding of overbreadth according to J.L.S. the exercise of First Amendment rights are
subject to arrest and prosecution pursuant to a “standard” of conduct like “legitimate business,” as
contained in § 810.097(1). The J.L.S. court stated that the party bringing an overbreadth challenge
must demonstrate “from both the text of the statute and from actual facts that substantial overbreadth
exists.” Id. Here, Defendants have cited numerous federal and state cases that have held that
language like “legitimate business” is vague and overbroad, and have demonstrated facts that prove
that § 810.097(1) is applied to punish fundamental First Amendment expression. The requirements
of J.L.S. have been met, and the Statute should be stricken under the overbreadth doctrine.

B. THE STATUTE IS UNCONSTITUTIONALLY VAGUE ON ITS FACE.

It is axiomatic that a regulation that is impermissibly vague is unconstitutional. Connally,
269 U.S. at 391. In Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972) (citations omitted)
the Supreme Court explained the dangers of vague laws:

Vague laws offend several important values. First, because we assume that man is

free to steer between lawful and unlawful conduct, we insist that laws give a person

of ordinary intelligence a reasonable opportunity to know what is prohibited, so that

he may act accordingly. Vague laws may trap the innocent by not providing fair

warning. ..[W]here a vague statute abuts upon sensitive areas of basic First

Amendment freedoms, it operates to inhibit the exercise of those freedoms.
And as the Florida Supreme Court has held, the vagueness doctrine favors the accused where a

criminal law, like the one at issue here, is being applied:

Penal statutes must be strictly construed in favor of the accused where there is doubt
as to their meaning and must be sufficiently explicit so that men of common
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intelligence may ascertain whether a contemplated act is within or without the law,

and so that the ordinary man may determine what conduct is proscribed by the

statute.

State v. Winters, 346 So.2d 991, 993 (Fla. 1977).

The vagueness of F.S.A. § 810.097(1) has been discussed in several sections above, see §
I1.B.1-2 and IILB, supra, and those sections are hereby incorporated by reference. In addition, it
should be reiterated that numerous courts, including the United States Supreme Court and a Florida
appellate court, have found the term “legitimate business” and similar terms unconstitutionally
vague, and have stricken laws that contain them. Morales, 527 U.S. at 56 (statute prohibiting
loitering “with no apparent purpose” held to be unconstitutionally vague); Papachristou, 405 U.S.
at 156 (law prohibiting wandering “without any lawful purpose” stricken for vagueness because it
failed to give notice of what conduct was prohibited and led to arbitrary enforcement); K.L.J., 581
So. 2d at 922 (law exempting minors from curfew law who were on “legitimate business” stricken
for vagueness because it failed to “provide sufficient guidance to parties as to what conduct was
prohibited”). As these and other cases discussed above demonstrate, § 810.097(1)’s incorporation
of the term “legitimate business” renders it unconstitutionally vague on its face.

Two Florida appellate courts have ignored the overwhelming precedent regarding the
unconstitutional vagueness of the term “legitimate business,” and wrongly ruled that § 810.097 is
not vague on its face. 4.C., 538 So. 2d at 136; J.H., 625 So. 2d at 883. The court in 4. C. mistakenly
held that the phrase “on the campus” resolves the vagueness of the term “legitimate business”
because it means that one’s activity has to be “connected with the operation of the school” to be

“legitimate” under the Statute. 538 So.2d at 137. Similarly, the Court in J.H., 625 So. 2d at 883

merely stated, with no accompanying analysis, that the phrase “legitimate business” is not vague
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because it is “clarified” by the words “or any other authorization, license, or invitation.” But neither
the phrase “connected to the operation of the School” nor the authorization requirement clarify in
any way what conduct is permitted or prohibited by the Statute. This determination is still left to the
unfettered discretion of the officials charged with enforcing the Statute. The danger of such
unfettered discretion is illustrated under the facts in this case, where the School permits the entire
community to use its campus and facilities for a wide variety of purposes. Requiring conduct to be
“connected to the operation of the school” or “authorized” does not explain in any way why all these
uses are “legitimate business,” but the Defendants’ Bible distribution is not. Even after the decisions
in A.C. and J.H, men of ordinary intelligence are left to guess as to the meaning of § 810.097(1).
CONCLUSION

WHEREFORE, the Defendants pray that their motion to dismiss be granted and sustained

on each and every ground hereof, and that the Information against them be dismissed.
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DECLARATION
Under penalties of perjury, I declare that T have read the foregoing Defendants’ Sworn Joint
Motion to Dismiss the Information, Statement of Undisputed Material Facts, and Memorandum of

Law in Support and that the facts stated in it are true.

Executed this é 74 day of M , 2007, in Key Largo, Florida.
{

Anthony Mirto
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Under penalties of perjury, I declare that I have read the foregoing Defendants’ Sworn Joint
Motion to Dismiss the Information, Statement of Undisputed Material Facts, and Memorandum of
Law in Support and that the facts stated in it are true.

Executed this gﬁ—’f day of 740 % ¢ £¥ ,2007, in Key Largo, Florida.
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Respe():tfully spbmitted,
Lot 4 S

DAVID A. CORTMAN
Florida Bar No.: 0018433
Alliance Defense Fund

1000 Hurricane Shoals Road,
Building D, Suite 600
Lawrenceville, GA 30043
(770) 339-0774

(770) 339-6744 fax
dcortman(@telladf.ore

ARTHUR SPIEGEL, ESQ., P.A.
Florida Bar No.: 460273

9155 South Dadeland Boulevard
Suite 1012

Miami, FL 33156

(305) 670-7776

(305) 670-7746 fax
aspiegel@bellsouth.net

Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing and attached
exhibits were mailed to Griska Mena at the Offices of the State Attorney, 88820 Overseas Highway,

o 1
Tavernier, Florida 33070, this 7 day of March, 2007.

Res;l:qully submitted,

DAVID A. CORTMAN
Florida Bar No.: 0018433
Alliance Defense Fund

1000 Hurricane Shoals Road,
Building D, Suite 600
Lawrenceville, GA 30043
(770) 339-0774
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deortman@telladf.org






