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9th Cir. R. 27-3 Certificate

Pursuant to 9th Cir. R. 27-3, Appellants respectfully certify that their motion
for a stay pending appeal is an emergency motion requiring “relief ... in less than
21 days” to “avoid irreparable harm.”

Appellants are official Proponents of Proposition 8 and the official Yes on 8
campaign (collectively, “Proponents”), who were permitted to intervene in this
case to defend that California ballot initiative. On August 4, 2010, the district
court ruled that Prop 8 is unconstitutional and ordered its enforcement permanently
enjoined. The district court temporarily stayed entry of its judgment to consider
Proponents’ motion for stay pending appeal. On August 12, the district court
denied Proponents’ stay motion, lifted the temporary stay on the entry of judgment,
and entered judgment. See Doc. No. 727, Doc. No. 728. At the same time, the
district court ordered another limited stay, this time until “August 18, 2010 at 5 PM
PDT” in order to “permit the court of appeals to consider the issue [of a stay
pending appeal] in an orderly manner.” Doc. No. 727 at 2, 11. Itis thus
imperative that a stay pending appeal be entered on or before August 18, 2010 at 5
p.m. to avoid the confusion and irreparable injury that would flow from the
creation of a class of purported same-sex marriages. See, e.g., Advisory: If Judge
Walker Says It’s OK to Get Married, GLTNN.com, Aug. 11, 2010, available at

http://gltnewsnow.com/2010/08/11/advisory-if-judge-walker-says-it’s-ok-to-get-
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married/ (reporting that West Hollywood stands ready to marry gay couples “[a]s
soon as the federal judge lifts the stay,” and that Los Angeles County “is prepared
to take immediate action to implement the court’s orders if the stay is lifted”)
(quotation marks omitted).

Before filing their motion, Proponents notified counsel for the other parties
by email and also emailed them a service copy of the motion.

Pursuant to 9th Cir. R. 27-3(a)(3)(i), the telephone numbers, email
addresses, and office addresses of the attorneys for the parties are as follows:

Attorneys for Plaintiffs Kristin M. Perry, Sandra B. Stier, Paul T. Katami,
and Jeffrey J. Zarrillo:

Theodore B. Olson
TOlson@gibsondunn.com

Matthew C. McGill
MMcGill@gibsondunn.com

Amir C. Tayrani
ATayrani@gibsondunn.com

GIBSON, DUNN & CRUTCHER, LLP
1050 Connecticut Avenue, NW
Washington, D.C. 20036

(202) 955-8668

Theodore J. Boutrous, Jr.
TBoutrous@gibsondunn.com
Christopher D. Dusseault
CDusseault@gibsondunn.com
Ethan D. Dettmer
EDettmer@gibsondunn.com
Theane Evangelis Kapur
TKapur@gibsondunn.com
Enrique A. Monagas
EMonagas@gibsondunn.com
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GIBSON, DUNN & CRUTCHER, LLP
333 S. Grand Avenue

Los Angeles, CA 90071

(213) 229-7804

Sarah Elizabeth Piepmeier
spiepmeier@gibsondunn.com
GIBSON, DUNN & CRUTCHER LLP
555 Mission St., Ste 300

San Francisco, Ca 94105

(415) 393-8200

David Boies

dboies@bsfllp.com

Rosanne C. Baxter

rbaxter@bsfllp.com

BOIES, SCHILLER & FLEXNER, LLP
333 Main St

Armonk, NY 10504

(914) 749-8200

Jeremy Michael Goldman
jgoldman@bsfllp.com

Theodore H. Uno

tuno@bsfllp.com

BOIES, SCHILLER & FLEXNER LLP
1999 Harrison St., Suite 900

Oakland, CA 94612

(510) 874-1000
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Attorneys for Plaintiff-Intervenor City and County of San Francisco:

Dennis J. Herrera

Therese Stewart

therese.stewart@sfgov.org

Danny Chou

danny.chou@sfgov.org

Ronald P. Flynn

ronald.flynn@sfgov.org

Vince Chhabria

vince.chhabria@sfgov.org

Erin Bernstein

erin.bernstein@sfgov.org

Christine Van Aken

christine.van.aken@sfgov.org

Mollie M. Lee

mollie.lee@sfgov.org

CITY AND COUNTY OF SAN
FRANCISCO

OFFICE OF THE CITY ATTORNEY

One Dr. Carlton B. Goodlett Place

Room 234

San Francisco, CA 4102-4682

(415) 554-4708

Attorneys for Defendants Governor Arnold Schwarzenegger, Director Mark
B. Horton, and Deputy Director Linette Scott:

Kenneth C. Mennemeier

kem@mgslaw.com

Andrew Walter Stroud

stroud@mgslaw.com

MENNEMEIER GLASSMAN & STROUD LLP
980 9th St, Ste 1700

Sacramento, CA 95814

(916) 553-4000
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Attorneys for Defendant Attorney General Edmund G. Brown, Jr.:

Gordon Bruce Burns
Gordon.Burns@doj.ca.gov

Attorney General’s Office, Dept. of Justice
1300 I Street, 17th Floor

Sacramento, CA 95814

(916) 324-3081

Tamar Pachter
Tamar.Pachter@doj.ca.gov

Office of the California Attorney General
455 Golden Gate Ave, Suite 11000

San Francisco, CA 94102-7004

(415) 703-5970

Attorneys for Defendant Clerk-Recorder Patrick O’Connell:

Claude Franklin Kolm
claude.kolm@acgov.org
Manuel Francisco Martinez
manuel.martinez@acgov.org
COUNTY OF ALAMEDA
1221 Oak Street, Suite 450
Oakland, CA 94612-4296
(510) 272-6710

Attorney for Defendant Registrar-Recorder Dean C. Logan:

Judy Whitehurst

jwhitehurst@counsel.lacounty.gov

OFFICE OF COUNTY COUNSEL — COUNTY OF LOS ANGELES
500 West Temple St

Los Angeles, CA 90012

(213) 974-1845
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Attorney for Defendant-Intervenor Hak-Shing William Tam:
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Alamo, CA94507

(925) 855-1507

Attorneys for Defendant-Intervenors Dennis Hollingsworth, Gail J. Knight,
Martin F. Gutierrez, Mark A. Jansson, and ProtectMarriage.com—Yes on 8,
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Charles J. Cooper
ccooper@cooperkirk.com
David H. Thompson
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Nicole J. Moss
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Peter A. Patterson
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Dated: August 12, 2010

s/Charles J. Cooper
Charles J. Cooper
Attorney for Appellants




Case: 10-16696 08/12/2010 Page:90of95 ID: 7438690 DktEntry: 4-1

TABLE OF CONTENTS
Page
INTRODUGCTION ...ttt st e e e e snbe e e nnneee s 1
ST ATEMENT L.t e e e e e s b e e e e srreeeanns 9
ARGUMENT .ottt et e et e e e st e e e nbe e e e nee e e ennees 18
l. PROPONENTS HAVE STANDING TO APPEAL......uvtiiiiiieisiiiteesiieeesieeeesieeeeseeee s 19
. PROPONENTS ARE LIKELY TO SUCCEED ON THE MERITS ......oooiiiiiiiiiiieeiiennn 24
A.  The District Court’s Judgment Conflicts with Binding
Supreme Court and Ninth Circuit Precedent, as well
as the Overwhelming Weight of Authority of Courts
ACTOSS the NALION ..o e 24
. The Supreme Court’s Decision in Baker Mandates Reversal. .25
ii.  This Court’s Decision in Adams Mandates Reversal. .............. 26
iii.  The District Court’s Ruling Is Contrary to the All But
Unanimous Conclusion of Other Courts Across the Country ..26
B.  There Is No Fundamental Right to Same-Sex Marriage............c........ 27
C.  Proposition 8 Is Not Subject to Heightened Equal Protection
Yot 11 1] ) Y25 S OURR USSR 41
D.  Proposition 8 Satisfies Rational Basis ReVIeW. ..........cccccevvvviveiieenen, 46
I11.  IRREPARABLE HARM IS CERTAIN IN THE ABSENCE OF A STAY. ..cccvvevviieeennne. 66
IV. OTHER PARTIES WILL NOT BE SUBSTANTIALLY INJURED BY A STAY. ........... 70
V.  THE PUBLIC INTEREST WEIGHS IN FAVOR OF A STAY . ..cooiiiiiiii e 71
CONCLUSION ..ottt tesre e e re et eestesaenns 73



Case: 10-16696 08/12/2010 Page: 100f95 ID: 7438690 DktEntry: 4-1

TABLE OF AUTHORITIES

Cases Page
20th Century Ins. Co. v. Garamendi, 878 P.2d 566 (Cal. 1994) ..........ccceevvvvennen, 22
Adams v. Howerton, 673 F.2d 1036 (9th Cir. 1982)........c.cccccevvveiiieenieennn, 2,26, 47
Adams v. Howerton, 486 F. Supp. 1119 (C.D. Cal. 1980),

aff’d on other grounds, 673 F.2d 1036 (9th Cir. 1982)..........cccccevvveennen. 27, 34,52
Amwest Sur. Ins. Co. v. Wilson, 906 P.2d 1112 (Cal. 1995) .......ccccccvvvvevveiinnnnnnn, 22
Andersen v. King County, 138 P.3d 963 (Wash. 2007) .........ccccecvevveverunne. 34, 46, 52
Arizonans for Official English v. Arizona, 520 U.S. 43 (1997).......cccccccvvvvvennen, 20, 21
Baehr v. Lewin, 852 P.2d 44 (Haw. 1993), superseded by constitutional

amendment, HAW. CONST. art. I, 8 23......cccooiiiiieiieieee e 46
Baker v. Baker, 13 Cal. 87 (1859) .....cccccoieiiiiiciie e 32
Baker v. Nelson, 409 U.S. 810 (1972) ....cccoveiieeieecee e 2,25, 46
Baker v. Nelson, No. 71-1027 (Oct. Term 1972).......ccccevveieeiieiie e, 25
Baker v. Nelson, 191 N.W.2d 185 (Minn. 1971) ........cccccevvveiieevieeeiie e, 25, 27,52
Baker v. Vermont, 744 A.2d 864 (Vt. 1999) .....cooiiiiiiiiieceee e 46
Baker v. Wade, 769 F.2d 289 (5th Cir. 1985).......ccccieiiiiieiieie e 42
Ben-Shalom v. Marsh, 881 F.2d 454 (7th Cir. 1989) .......ccccccovviiieivieeiiec e, 42, 44
Bishop v. Oklahoma, 333 Fed. App’x 361 (10th Cir. 2009) ......ccocevvvviveieerirnnnnnn, 24
Board of Trustees v. Garrett, 531 U.S. 356 (2001) .....ccocovevveiieiiriieeiee e e, 51
Bowen v. Gilliard, 483 U.S. 587 (1987) ....cccueviiiiiiiie e e 50
Bowers v. Hardwick, 478 U.S. 186 (1986) ........cccceeiuviiiiirieiieiie e sie e 40
Brosnahan v. Eu, 641 P.2d 200 (Cal. 1982) ......ccccccoviiieiieiiecie e 22
Building Industry Ass’n v. City of Camarillo, 718 P.2d 68 (Cal. 1986).................. 20
Burford v. Sun Oil Co., 319 U.S. 315 (1943) ..ocoveiieieeeeceecc e 72
Christian Legal Soc’y v. Martinez, No. 08-1371, slip op. (U.S. June 28, 2010) ....65
Citizens for Equal Prot. v. Bruning, 455 F.3d 859 (8th Cir. 2006).............. 26, 42, 51
Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985) .......cccecvvvverinnnne 41, 44
Coalition for Econ. Equity v. Wilson, 122 F.3d 718 (9th Cir. 1997).........ccceeeuvenen, 66



Case: 10-16696 08/12/2010 Page: 11 0of95 ID: 7438690 DktEntry: 4-1

Conaway v. Deane, 932 A.2d 571 (Md. Ct. App. 2007) ...cccovevveiiecieeieeie, 34,52
Connerly v. State Personnel Bd., 129 P.3d 1 (Cal. 2006) .........cccccovevvveiiveiiiecrinennen, 22
Cook v. Gates, 528 F.3d 42 (1St Cir. 2008) .......covvereriiiniieriiesie e sie e siee e 42
Costa v. Superior Court, 128 P. 3d 675 (Cal. 2006) ........ccceeveerirriiiiieniesiesieeens 21
Daggett v. Commission on Governmental Ethics & Election Practices,

172 F.3d 104 (1St Cir. 1999) ..ocviiieieciecieee et 3
Dean v. District of Columbia, 653 A.2d 307 (D.C. Ct. App. 1995) .......ccccvevvernnnn, 27
DeBurgh v. DeBurgh, 250 P.2d 598 (Cal. 1952) .......ccccoociiiiiiiecie e 32
Diamond v. Charles, 476 U. S. 54 (1986) .......cccccccveivieeiii e, 21,24
District Attorney’s Office v. Osborne, 129 S. Ct. 2308 (2009) .......ccccccvevvrvvernnnnn, 28
Dunagin v. Oxford, 718 F.2d 738 (5th Cir. 1983) ......cccccceiieiiieiie e 8
Equality Found. v. City of Cincinnati, 128 F.3d 289 (6th Cir. 1997)...........cc.c....... 42
FCC v. Beach Commc’ns, Inc., 508 U.S. 307 (1993)......cccccvvevieiiiiiiieiee e, 46
Fletcher v. Los Angeles Trust & Savs. Bank, 187 P. 425 (Cal. 1920) .................... 36
Free v. Peters, 12 F.3d 700 (7th Cir. 1993)......ccociiiiiiiii e 8
Frontiero v. Richardson, 411 U.S. 677 (1973) ..cccccciiiiiiiieiie e 44
Gill v. Office of Personnel Mgmt., No. 09-10309-JLT,

2010 U.S. Dist. LEXIS 67874 (D. Mass. July 8, 2010) .......cccoovvevvriirnienieenns 27
Golden Gate Rest. Ass’n v. City of San Francisco, 512 F.3d 1112

LI O T 2 00 S 19, 72
Gonzales v. Carhart, 550 U.S. 124 (2007) .....ccceiieiiieiieiie e e esiee e see s 49
Heller v. Doe, 509 U.S. 312 (1993) .....ccoiiiiiiieiiie e 9, 46, 47
Hernandez v. Robles, 855 N.E.2d 1 (N.Y. 2006) ........ccccovvvverreiieiieeiieesienn, passim
High Tech Gays v. Defense Indus. Sec. Clearance Office, 895 F.2d 563

(9 Cir. 1990) ..o e 42,44
Hollingsworth v. Perry, 130 S. Ct. 705 (2010)......cccceiieiiiiieeiee e 4,14
Independent Energy Producers Ass’n v. McPherson,

136 P.3d 178 (Cal. 2006) .....cceevvieiiriieiisiieiiieie sttt 22
In re Kandu, 315 B.R. 123 (Bankr. W.D. Wash. 2004) ...........cccceeuu.... 26, 34, 46, 52
In re Marriage Cases, 183 P.3d 384 (Cal. 2008) ........ccccceevvveviieeiiieeiieeeienn, 9, 10, 46

Hik



Case: 10-16696 08/12/2010 Page: 12 0of95 ID: 7438690 DktEntry: 4-1

In Re Marriage of Ramirez, 81 Cal. Rptr. 3d 180 (Cal. Ct. App. 2008) ................ 33
Indiana H. B. R.R. Co. v. American Cyanamid Co., 916 F.2d 1174

4O L ) SRS 4
Johnson v. Robison, 415 U.S. 361 (1974) ...cccceeviiieciese e 51
Jones v. Hallahan, 501 S.W.2d 588 (Ky. Ct. App. 1973) ...ccoovviiiiieiieieeeenie 27
Karcher v. May, 484 U.S. 72 (1987) ....ccooveieeie et 19
Langevin v. Chenango Court, Inc., 447 F.2d 296 (2d Cir. 1971) ...c..ccoevveviveivninnnns 3
Lawrence v. Texas, 539 U.S. 558 (2003)......cccccccerverirrieereniesieeneseesee e 25, 64, 65
Legislature v. Deukmejian, 669 P.2d 17 (1983) ....cccccceviriieeiierieiie e 22
Legislature of the State of California v. Eu, 816 P.2d 1309 (Cal. 1991) ................ 22
Lockhart v. McCree, 476 U.S. 162 (1986)........ccceeiiveiiiiaiiieiiesie e eie e sne s 8
Lockyer v. City and County of San Francisco, 95 P.3d 459 (Cal. 2004)........... 23, 67
Lofton v. Secretary of the Dep’t of Children & Family Serv., 358 F.3d 804

R T O | 0 PSR 42,50
Loving v. Virginia, 388 U.S. 1 (1967) ......cccceeiviiiieiie e 25, 37, 40
Maher v. Roe, 432 U.S. 464 (1977) .oveoieeecee et 40, 65
Maine v. Taylor, 477 U.S. 131 (1986) ......cccceriuiiiiiiiienie e 20
Mandel v. Bradley, 432 U.S. 173 (1977) ..ccceieiieiieiie st 25

Massachusetts v. United States Dep’t of Health & Human Serv.,
No. 1:09-11156-JLT, 2010 U.S. Dist. LEXIS 67927

(D. Mass. JUlY 8, 2010).....cuieiieiieiieiiierieeseesee s see e 27
Maynard v. Hill, 125 U.S. 190 (1888) ........cceririiriiririiiie i 64
McConnell v. FEC, 540 U.S. 93, 233 (2003).......ccceeieiieiiriennienie e 24
Meyer v. Nebraska, 262 U.S. 390 (1923) .......ccccciveiieiiieiie e see e 40
Michael M. v. Superior Court of Sonoma County, 450 U.S. 464 (1981) ....35, 48, 59
Morrison v. Sadler, 821 N.E.2d 15 (Ind. Ct. App. 2005)........cccccvveneenn 34, 35, 49, 52
New Motor Vehicle Bd. v. Orrin W. Fox Co., 434 U.S. 1345 (1977)...c..ccccevenee.n. 66
New State Ice Co. v. Liebmann, 285 U.S. 262 (1932) ........ccocevveviieiiieeiee e, 58
Nguyen V. INS, 533 U.S. 53 (2001) .....cceeiiiiiiiiiiiieiie et 36, 47
Parham v. J.R., 442 U.S. 584 (1979) ....cccceiiiiiiiieiie e 49

4\



Case: 10-16696 08/12/2010 Page: 13 0f95 ID: 7438690 DktEntry: 4-1

Perez v. Sharp, 32 Cal. 2d 711 (Cal. 1948) .......cooveiieiiee e 24
Perry v. Schwarzenegger, 591 F.3d 1147

(9th Cir. 2009) (as amended Jan. 4, 2010) .....cccovvviiieiiniie e 13
Rich v. Secretary of the Army, 735 F.2d 1220 (10th Cir. 1984) .......ccccccevvevvrnnnnnn. 42
Romer v. Evans, 517 U.S. 620 (1996) .......ccccciieiiie i 43, 59
SASSO v. Union City, 424 F.2d 291 (9th Cir. 1970) ...ccoevviecreeceee e, 7,62
Schalk and Kopf v. Austria, App. No. 30141/04 (June 24, 2010) .....cccccevvevvveeennnn. 59
Schroeder v. Hamilton Sch. Dist.. 282 F.3d 946 (7th Cir. 2002) .......c.cccccecvevennenn. 63
Senate of the State of Cal. v. Jones, 988 P.2d 1089 (Cal. 1999) ........ccccccvvvvverinenne 22
Sharon S. v. Superior Court, 73 P.3d 554 (Cal. 2003) ........cccoceviiiieeiieiiecie e 51
Singer v. Hara, 522 P.2d 1187 (Wash. Ct. App.),

review denied by 84 Wn.2d 1008 (Wash. 1974) ........cccccevvevveviieiinnnnnnn, 27, 46, 49
Skinner v. Oklahoma, 316 U.S. 535 (1942) ......cccccociiiieiieiie e 40
Smelt v. County of Orange, California, 447 F.3d 673 (9th Cir. 2006).............. 72,73
Sonoma County Nuclear Free Zone, ‘86 v. Superior Court, 189 Cal. App. 3d 167,

173 (Cal. Ct. APP. 1987) et 22

Standhardt v. Superior Court of Ariz., 77 P.3d 451 (Ariz. Ct. App. 2003),
review denied by Standhardt v. MCSC, No. CV-03-0422-PR,

2004 Ariz. LEXIS 62 (Ariz. May 25, 2004) ......ccoceeveieiieieeie e, 27, 34,52
Strauss v. Horton, 207 P.3d 48 (Cal. 2009).........cccccveveivere e e 20, 68, 69
Steffan v. Perry, 41 F.3d 677 (D.C. Cir. 1994)......ccccoiiiiiiiii e 42
Stormans, Inc. v. Selecky, 586 F.3d 1109 (9th Cir. 2009) .........cccevvevvriieeieereenn 72
Thomasson v. Perry, 80 F.3d 915 (4th Cir. 1996) ........cccceviveiieiii e 42
United States v. Yazell, 382 US 341 (1966) ......cccceevriiieiiieiieiie e 39
United States ex rel. Killingsworth v. Northrop Corp.,

25 F.3d 715 (9th Cir. 1994) ...oeiiiiieece e 22
United States ex rel. McGough v. Covington Technologies Co., 967 F.2d 1391 (9th

CIE L1992) i bbb 23
United States R.R. Retirement Bd. v. Fritz, 449 U.S. 166 (1980) ........ccccccvvvvvrrnnnnn 59
Vance v. Bradley, 440 U.S. 93 (1979) ......ccoiieiiie e 9,51, 53
Vandeleur v. Jordan, 82 P.2d 455 (Cal. 1938) ......ccccccceiiiiiiiieiin e, 22



Case: 10-16696 08/12/2010 Page: 14 0of95 ID: 7438690 DktEntry: 4-1

Walker v. United States, No. 08-1314 2008 U.S. Dist. LEXIS 107664

(S.D. Cal. DEC. 3, 2008) ....ceevuiiirriierieiiieieseesie e sie st sre et st nneens 24
Washington v. Glucksberg, 521 U.S. 702 (1997) ......ccccvvvvieennnnn 27, 40, 46, 59, 64
Wilson v. Ake, 354 F. Supp. 2d 1298 (M.D. Fla. 2005).......cccccccevveivernnnne. 26, 46, 52
Witt v. Department of the Air Force, 527 F.3d 806 (9th Cir. 2008)............cccceuee... 42
Woodward v. United States, 871 F.2d 1068 (Fed. Cir. 1989) .........cccccecvevveinnnnnnnn, 43
Wright v. Lane County Dist. Court, 647 F.2d 940 (9th Cir. 1981).......c..cccevvveneen. 25
Zablocki v. Redhail, 434 U.S. 374 (1978) ...ccecveieieeie et 41
Constitutional and L egislative Materials
LU S G, BT it b e e 34
CAL. CONST. Art. I, 8 7.5, it 1
CAL. CONST. art. X1, 8 14 (1849) ...cveoieceecee ettt 38
CAL. ELEC. CODE 8 342.....coiti ittt sttt sttt sttt nne e 10
CAL. FAM. CODE 8 297.5. . ittt st 70
CAL. FAM. CODE 8 308.5......ciiiiiiiiiiie ettt sttt 9
CAL. FAM. CODE 8 350(8) ...veevveriieieiiesieesiin st eieesieesiee e e sres e snae s snee e 23,24
CAL. FAM. CODE 8 352ttt ettt ettt s et rr e a e e e e aaaaees 23, 24
CAL. FAM. CODE 8 354(D) ...veeiiieiii et 24
CAL. FAM. CODE 8 401(2) ..veeieeieeiieeieesteesieesieesieesieesieesneesnaesaeesseesseessessneeensesnsens 23
CAL. GOV'T CODE 8 24100 .....ccuvieiiieeiiee sttt itee st ste e se e te et e et e e snne e nnne e 23
CAL. GOV’T CODE 8 82047.5(1)....ceiieiiieiie ettt 10
CAL. PROB. CODE ANN. 8 15406 ......cccuiiiiiiiiiiiiesiisie sttt 36
CAL. WELF. & INST. CODE 88 18993.......cciiiiiiiiirie et 49
CAL. WELF. & INST. CODE 8 18993.1(Q) vvevveerreriieiiierieesieesieesieenieesteesieesnneene e 49
CAL. WELF. & INST. CODE 8 18993.1(8) ...eevveviiiiiieiieriee e sieeieeste e see e 49
CAL. WELF. & INST. CODE 8 18993.2(D) ...ocovveiieiei e 49
Committee on the Judiciary Report on DOMA, H. Rep. 104-664 .................... 34, 62
SECOND TREATISE OF CIVIL GOVERNMENT 8 78 (1690)........cccvviiieiieiieiie e 31
SECOND TREATISE OF CIVIL GOVERNMENT 8 79 (1690).......cccoviiiiiieiiniieeieenieee 31

Vi



Case: 10-16696 08/12/2010 Page: 150f95 ID: 7438690 DktEntry: 4-1

Other
1 WILLIAM BLACKSTONE, COMMENTARIES ....ccciiitiiiieeeiiiieeeeesiineeeeeessnneeee e e s 31, 38
15A CHARLES ALAN WRIGHT ET AL, FEDERAL PRACTICE & PROCEDURE

8 3002, 0 .. a e s re e e e e are e e arreeeaanees 23
A DICTIONARY OF THE ENGLISH LANGUAGE (1755).....ccciiiiiiieiiiiiee e 29

About Equality California, available at
http://www.eqca.org/site/pp.asp?c=kuLRIOIMRKrH&b=4025493.................... 44

American Psychiatric Association, Sexual Orientation (2010), available at
http://www.healthyminds.org/More-Info-For/GayLesbianBisexuals.aspx........ 44

Andrew J. Cherlin, The Deinstitutionalization of American Marriage,
66 J. MARRIAGE & FAM. 848 (2004) (DIXA49) ...ccveeiieie et 55

Argument in Favor of Proposition 8, California General Election Official VVoter
Information Guide at 56 (Nov. 2008), available at
http://voterguide.sos.ca.gov/past/2008/general/pdf-guide/vig-nov-2008-
PHNCIPALPAT ... e 63

Barack Obama, Civil Forum on the Presidency at 20 (August 16, 2008),
transcript available at
http://www.rickwarrennews.com/docs/Certified_Final_Transcript.pdf........... 65

Barack Obama, Statement at the Apostolic Church of God (June 15, 2008)
(quoted at Trial Tr. 62), available at
http://www.realclearpolitics.com/articles/2008/06/obamas_speech_on_

fatherhoOd. NIMI.... ..o 49
Barack Obama, THE AUDACITY OF HOPE 222 (2006) .......cccvevvevieiiie i vee e, 53
BERTRAND RUSSELL, MARRIAGE AND MORALS 156 (1929) ......ccccevvevieiieiiecenn, 32

CDC, Divorce Rates By State, available at
http://www.cdc.gov/nchs/data/nvss/Divorce%20Rates%2090%2095%20

aNd%2099-07.pAF ....eoeiee e 56
CDC, National Marriage and Divorce Rate Trends, available at

http://www.cdc.gov/nchs/nvss/marriage_divorce_tables.htm...............ccoeene, 56
E.J. Graff, Retying the Knot, THE NATION, June 24, 1996 ..............ccccevveennennn, 54, 55
Ellen Willis, contribution to “Can Marriage be Saved? A Forum,”

THE NATION, JUIY 5, 2004 ... 55
G. ROBINA QUALE, A HISTORY OF MARRIAGE SYSTEMS 2 (1988)........ccccevvene. 29, 32

Vit



Case: 10-16696 08/12/2010 Page: 16 of 95 ID: 7438690 DktEntry: 4-1

Gregory M. Herek, et al., Demographic, Psychological, and Social
Characteristics of Self-ldentified Lesbian, Gay, and Bisexual Adults
in a U.S. Probability Sample at 19, SEX. RES. & Soc. PoLicy (2010);
published online at

http://www.springerlink.com/content/k186244647272924/fulltext.pdf ........... 61
Irving G. Tragen, Statutory Prohibitions Against Interracial Marriage,

32 CAL. L. REV. 269 (L1944) ....or ettt 37
JAMES SCHOULER, LAW OF THE DOMESTIC RELATIONS 182 (1905) ....cccocvevvverienne 38

Jean Elle and Jessica Greene, Here Come the Brides?, NBC Bay Area,
Aug. 6, 2010, available at http://www.nbcbayarea.com/news/politics/Here-

Come-the-Brides-100114279. 0EMI ......eemee s 66
JOHN BOUVIER, A LAW DICTIONARY ADAPTED TO THE CONSTITUTION

AND LAWS OF THE UNITED STATES 105 (1874).....ccviiiiiieieecie e, 29
JONATHAN RAUCH, GAY MARRIAGE: WHY IT Is GoobD FoRr GAYS, GOOD FOR

STRAIGHTS, & GOOD FOR AMERICA 172 (2004) ....oecveiieiieeeeecee e, 54, 60
JOSEPH E. WORCESTER, A PRIMARY DICTIONARY OF THE ENGLISH LANGUAGE

(00 PSS PRTRR 29

Ken Cimino & Gary M. Segura, From Radical to Conservative: Same-Sex
Marriage, and the Structure of Public Attitudes at 28, Table 5, Annual
Meeting of the American Political Science Association, Washington, D.C.,
Aug. 31-Sep. 4, 2005, available at
http://www.allacademic.com/meta/p_mla_apa research_citation/
0/4/1/5/4/p41545 index.html#get_doCUMeNt..........ccvvvvveveevee v 61

Kim Lamb Gregory, County Prepared for Ceremonies if Proposition. 8 Stay
Is Lifted, VENTURA COUNTY STAR, August 5, 2010, available at
http://www.vcstar.com/news/2010/aug/05/county-prepared-for-ceremonies-
IT-PrOP-8-STAY-1S/ ..ot 67

Kristin Anderson Moore et al., Marriage From a Child’s Perspective, CHILD
TRENDS RESEARCH BRIEF at 6 (JUNE 2002) .....cceeviiiiiiiiiieieecies e 50

Laura Dean, llan H. Meyer, et al., Leshian, Gay Bisexual, and Transgender
Health: Findings and Concerns, 4 J. GAY & LESBIAN MEDICAL ASS’N
02 200 ) USSR 44

Letitia Anne Peplau & Linda D. Garnets, A New Paradigm for Understanding
Women’s Sexuality & Sexual Orientation, 56 J. Soc. Issues 329 (2000).......... 44

ViH



Case: 10-16696 08/12/2010 Page: 17 of 95 ID: 7438690 DktEntry: 4-1

Letitia Anne Peplau et al., The Development of Sexual Orientation in Women,

10 ANNUAL REV. SEX RESEARCH 70 (1999) .....cciiiiiiiiiiieecee e 45
Levi-Strauss, “Introduction,” in Andre Burguiere, et al. (eds.), 1 A HISTORY
OF THE FAMILY: DISTANT WORLDS, ANCIENT WORLDS 5 (1996) ......c.ccccvevvennee 30

Linda D. Garnets & Letitia Anne Peplau, A New Look at Women’s Sexuality
& Sexual Orientation, in CSW UPDATE, NEWSLETTER OF THE UCLA
CENTER FOR THE STUDY OF WOMEN (DeC. 2006) .......cccverivrririieerieeriesieesenaenns 45

Lisa M. Diamond & Ritch C. Savin-Williams, Gender and Sexual Identity,
in Handbook of Applied Developmental Science 101

(Richard M. Lerner et al., €ds. 2003) .....cccccceeiieiiieiiieree e 43
Lynn Wardle and Lincoln C. Oliphant, In Praise of Loving: Reflections on the

‘Loving Analogy’ for Same-Sex Marriage, 51 How. L.J. 117 (2007) ............... 37
Monte Neil Stewart, Marriage Facts,

31 HARV. J. L. & PUB. POL’Y 313, 345 (2008) .....ceeovviiiieiieiee e 35

M.V. Lee Badgett, Discrimination Based on Sexual Orientation:
A Review of the Literature in Economics and Beyond,
in SEXUAL ORIENTATION DISCRIMINATION: AN INTERNATIONAL

PERSPECTIVE 19 (M.V. Lee Badgett & Jefferson Frank, eds. 2007) .................. 44
M.V. LEe BADGETT, MONEY, MYTHS, & CHANGE:

THE ECONOMIC LIVES OF LESBIANS & GAY MEN 47 (2001) .....oevvvvviiveieeciieinenn, 43
NEW OXFORD AMERICAN DICTIONARY (2001)......ceiiiiiiiiieiiiesie e eie e see e 30
NOAH WEBSTER, AN AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE

(LSt 0. 1828) ...eieeieciiee e s 29, 32
NOAH WEBSTER, ETYMOLOGICAL DICTIONARY 130 (1869) ....ccccovvvvveiiieiieiieanen, 29
Norval D. Glenn, The Struggle For Same-Sex Marriage,

41 SOC’Y 25 (2004) oottt 55
PETER WALLENSTEIN, TELL THE COURT | LOVE MY WIFE: RACE, MARRIAGE,

AND LAW—AN AMERICAN HISTORY 31, 253-54 (2002) ......ccovevviriiireiieeirieinnnnn, 37

Pew Forum on Religion & Public Life,
An Argument for Same-Sex Marriage: An Interview With Jonathan Rauch,
April 24, 2008, available at http://pewforum.org/Gay-Marriage-and-
Homosexuality/An-Argument-For-Same-Sex-Marriage-An-Interview-
With-JoNathan-RaUCH.ASPX.......ciuiiiriiiiie e 58

REFLECTIONS ON THE REVOLUTION OF FRANCE 90 (1790) ...coovvviveiiecie e, 52

4



Case: 10-16696 08/12/2010 Page: 18 of 95 ID: 7438690 DktEntry: 4-1

Senator Barack Obama, 2008 Human Rights Campaign Presidential
Questionnaire at 3, available at
http://www.lgbtforobama.com/pdf/Obama_HRC_questionaire.pdf ................. 60

Statistics Netherlands, Marriages 1950-2008, available at
http://statline.cbs.nl/StatWeb/publication/?DM=SLEN&PA=
37772ENG&D1=0-4&D2=a&LA=EN&VW=T .....c.cccisiiirriiereee e 57

Statistics Netherlands, Total Single Parent Households, 1995-2009),
available at http://statline.cbs.nl/StatWeb/publication/?DM=SLEN&PA=
37312ENG&D1=31,46&D2=a&LA=EN&HDR=G1&STB=T&VW-=T .......... 57

Statistics Netherlands, Unmarried Couples With Children 1995-2009,
available at http://statline.cbs.nl/StatWeb/publication/?DM=
SLEN&PA=37312ENG&D1=35,38-

40&D2=a&LA=EN&HDR=GL&STB=TE&VW=T ......rrrrrrerreseerrereeseeereiessenee 57
THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE
1o 01010) VOO 30

The Meaning & Significance of Marriage in Contemporary Society 7-8,
in CONTEMPORARY MARRIAGE: COMPARATIVE PERSPECTIVES ON A

CHANGING INSTITUTION (Kingsley Davis, €d. 1985)........ccccccvviviiiiininiieiinnnnns 32
THE VIEW FROM AFAR 40-41 (1985) ..eccvveiieiie et 29
United Nations Convention on the Rights of Children, Art. 7,

28 1.LL.M. 1456 (NOV. 20, 1989) ......cceiiiieieiieeieseesiesee e eee e se e 50

Wendy D. Manning & Kathleen A. Lamb, Adolescent Well Being in
Cohabiting, Married, & Single-Parent Families, 65 J. MARRIAGE & FAM.
876 (2003) ..eveeeieieeieeieeie ettt ettt e e e 50

WILLIAM N. ESKRIDGE, JR. & DARREN R. SPEDALE, GAY MARRIAGE:
FOR BETTER OR FOR WORSE? WHAT WE’VE LEARNED FROM THE
EVIDENCE 19 (2000) ....ccuveeiieiiieiiiecieeie ettt sttt te et e srne e eneenneas 53



Case: 10-16696 08/12/2010 Page:190f95 ID: 7438690 DktEntry: 4-1

Pursuant to Fed. R. App. P. 8(a)(2), Appellants respectfully seek a stay of
the district court’s judgment invalidating Proposition 8 pending resolution of their
appeal.

INTRODUCTION

Proposition 8, a voter-initiated amendment to the California Constitution,
reaffirms that “[o]nly marriage between a man and a woman is valid or recognized
in California.” CAL. CoNsT. art. I, 8 7.5. This is the same understanding of mar-
riage that prevailed in every State of the Union until just six years ago and still
prevails in all but five states and the District of Columbia. Indeed, until quite re-
cently “it was an accepted truth for almost everyone who ever lived, in any society
in which marriage existed, that there could be marriages only between participants
of different sex.” Hernandez v. Robles, 855 N.E.2d 1, 8 (N.Y. 2006) (plurality).
The district court nevertheless held that the age-old, all-but-universal opposite-sex
definition of marriage embraced by Proposition 8 violates the fundamental due
process right to marry rooted in “the history, tradition and practice of marriage in
the United States.” Doc. No. 708, Ex. A at 111." It also concluded that “strict
scrutiny is the appropriate standard of review to apply to legislative classifications
based on sexual orientation,” id. at 122, but that “Proposition 8 cannot withstand

any level of scrutiny under the Equal Protection Clause,” because the traditional

! Citations to Exhibit A, the district court’s ruling, reference the ruling’s in-
ternal pagination.



Case: 10-16696 08/12/2010 Page: 200f95 ID: 7438690 DktEntry: 4-1

definition of marriage “is simply not rationally related to a legitimate state inter-
est,” id. at 123.

Given that the district court did not cite a single case that had addressed
these issues, one might think the court was deciding issues of first impression on a
blank slate. Nothing could be further from the truth. Indeed, though the district
court held that the venerable definition of marriage as the union of a man and a
woman violates the Due Process and Equal Protection Clauses of the Federal Con-
stitution, every state or federal appellate court to address the issue—including the
Supreme Court in Baker v. Nelson, 409 U.S. 810 (1972), and this Court in Adams
v. Howerton, 673 F.2d 1036 (9th Cir. 1982)—has consistently rejected this conclu-
sion. See infra Part I1.A. The district court’s conclusion that strict scrutiny applies
to classifications based on sexual orientation likewise stands in stark conflict with
binding authority from this Court and the unanimous conclusion of ten other fed-
eral circuit courts (all that have addressed the question) that such classifications are
subject only to rational basis review. See infra Part I1.C. And again, contrary to
the district court’s conclusion below, this Court, and the overwhelming majority of
other courts, both state and federal, to address the issue have concluded that the
opposite-sex definition of marriage rationally serves society’s interest in regulating
sexual relationships between men and women so that the unique procreative capac-

ity of those relationships benefits rather than harms society, by increasing the like-
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lihood that children will be born and raised in stable family units by the mothers
and fathers who brought them into this world. See infra Part 11.D.

The district court did not confront the Supreme Court’s holding in Baker,
binding authority from this Court, or any of the well established lines of authority
opposed to its conclusions. It did not distinguish them. It did not explain why it
believed they were wrongly decided. It did not even acknowledge their existence.
It simply ignored them.

Similarly, to read the district court’s confident, though often startling, factual
pronouncements, one would think that reasonable minds simply cannot differ on
the key legislative facts implicated by this case. Again, however, the district court
simply ignored virtually everything—judicial authority, the works of eminent
scholars past and present in all relevant academic fields, extensive documentary
and historical evidence, and even simple common sense—opposed to its conclu-
sions. Indeed, even though this case implicates quintessential legislative facts—
I.e., “general facts which help the tribunal decide questions of law and policy and
discretion,” Langevin v. Chenango Court, Inc., 447 F.2d 296, 300 (2d Cir. 1971)
(Friendly, J.)—the district court focused almost exclusively on the oral testimony
presented at trial. See Daggett v. Commission on Governmental Ethics & Election
Practices, 172 F.3d 104, 112 (1st Cir. 1999) (Boudin, J.) (legislative facts “usually

are not proved through trial evidence but rather by material set forth in the briefs”);
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Indiana H. B. R.R. Co. v. American Cyanamid Co., 916 F.2d 1174, 1182 (7th Cir.
1990) (Posner, J.) (legislative facts “more often are facts reported in books and
other documents not prepared specially for litigation). The district court’s treat-
ment of the trial testimony, moreover, was likewise egregiously selective and one-
sided. The district court eagerly and uncritically embraced the highly tendentious
opinions offered by Plaintiffs’ experts and simply ignored important concessions
by those witnesses that undermined Plaintiffs’ claims. And it just as consistently
refused to credit (or even qualify) the two experts offered by Proponents—the only
defense experts who were willing to appear at trial after the district court’s extraor-
dinary attempts to video record and broadcast the trial proceedings. See Hol-
lingsworth v. Perry, 130 S. Ct. 705 (2010).

The district court, for example, entertained no doubt whatsoever:

e that the virtually universal requirement that marriage be between persons
of the opposite sexes was “never part of the historical core of the institu-
tion of marriage,” Ex. A at 113, despite the extensive historical and do-
cumentary evidence, not to mention common knowledge, demonstrating
exactly the opposite, see infra Part 11.B;

¢ that “[t]he evidence shows conclusively that moral and religious views
form the only basis for a belief that same-sex couples are different from

opposite-sex couples,” Ex. A at 130, despite the undeniable biological
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fact that only a man and a woman can produce offspring, whether inten-
tionally or as the unintended result of casual sexual behavior;

e that the traditional opposite-sex definition of marriage is “nothing more
than an artifact of a foregone notion that men and women fulfill different
roles in civic life,” Ex. A at 124, despite the extensive judicial authority,
scholarship, and historical evidence demonstrating that traditional oppo-
site-sex marriage is ubiquitous, sweeping across all cultures and all times,
regardless of the relative social roles of men and women, and clearly re-
flects marriage’s abiding concern with the unique procreative potential of
opposite-sex relationships, see infra Part 11.B;

¢ that the “evidence shows beyond any doubt that parents’ genders are ir-
relevant to children’s developmental outcomes,” Ex. A at 127, and, more-
over, that the genetic bond between a child and its mother and father “is
not related to a child’s adjustment outcomes,” Ex. A at 96, even though
other courts considering the same evidence have recognized that it is con-
tested, inconclusive, and far from sufficient to render irrational the virtu-
ally universal and deeply ingrained common-sense belief that, all else be-
ing equal, children do best when raised by their own mother and father,

see infra Part 11.D.
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The district court also purported to know, with certainty, the unknowable,
couching predictions about the long-term future as indisputable facts. According
to the district court, “the evidence shows beyond debate” that allowing same-sex
marriage “will have no adverse effects on society or the institution of marriage.”
Ex. A at 125-26 (emphasis added). The evidence relied upon by the district court
was the testimony of a single expert witness who expressed “great confidence”
that legalizing same-sex marriage would cause no harm to the marital institution or
to society, see Trial Tr. 657-59,” and who found it “informative,” but nothing
more, that marriage and divorce rates in Massachusetts had remained relatively
stable during the four year periods before and after same-sex marriage was judi-
cially imposed in that State. See Trial Tr. 654-56. Even assuming that sufficient
evidence could ever be marshaled to predict with “beyond debate” certainty the
long-term societal consequences of a seismic change in a venerable social institu-
tion, this scanty evidence does not begin to do so. Nor did the district court take
account of any contrary evidence, including that the Plaintiffs’ other expert on this
subject acknowledged the obvious: that adoption of same-sex marriage is a “wa-
tershed” and “turning point” in the history of the institution that will change “the
social meaning of marriage,” and therefore will “unquestionably [have] real world

consequences,” Tr. 311-13, but that “the consequences of same-sex marriage” are

2 Excerpts from trial transcript attached as Exhibit B.

-6 -
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impossible to know, because “no one predicts the future that accurately.” Tr. 254.
See infra Part I1.D. Given these simple realities, California voters could reasona-
bly decide to study further the still novel and unfolding experiment with same-sex
marriage in a handful of other states before embarking on it themselves. The dis-
trict court dismissed this consideration, too, as irrational, even though it reflects
the very purpose of our federalist system.

Finally, the district court judge, ignoring this Court’s directive that “the
question of [voter] motivation” is not “an appropriate one for judicial inquiry,”
Southern Alameda Spanish Speaking Org. v. Union City, 424 F.2d 291, 295 (9th
Cir. 1970), even purported to read the minds of the seven million Californians who
voted for Proposition 8, and he found them filled with nothing but animosity and
condescension toward gays and lesbians. “The evidence shows conclusively,” ac-
cording to the district court, “that Proposition 8 enacts, without reason, a private
moral view that same-sex couples are inferior to opposite-sex couples,” Ex. A at
135, and that Proposition 8’s supporters were motivated by “nothing more” than
“a fear or unarticulated dislike of same-sex couples” and “the belief that same-sex
couples simply are not as good as opposite-sex couples.” Id. at 132. This charge
Is false and unfair on its face, and leveling it against the people of California is es-
pecially cruel, for they have enacted into law some of the Nation’s most sweeping

and progressive protections of gays and lesbians, including a domestic partnership
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law that gives same-sex couples all of the same substantive benefits and protec-
tions as marriage. And it defames not only seven million California voters, but
everyone else in this Country, and elsewhere, who believes that the traditional op-
posite-sex definition of marriage continues to meaningfully serve the legitimate in-
terests of society—from the current President of the United States, to a large ma-
jority of legislators throughout the Nation, both in statehouses and in the United
States Congress, and even to most of the scores of state and federal judges who
have addressed the issue. The truth is that a majority of Californians have simply
decided not to experiment, at least for now, with the fundamental meaning of an
age-old and still vital social institution. See infra Part I1.D.

This Court need not tarry over the district court’s purported fact findings,
however, for its legal errors alone are palpable and destined for reversal. Further,
appellate review of legislative facts such as those at issue here is “plenary,” Free v.
Peters, 12 F.3d 700, 706 (7th Cir. 1993) (Posner, J.), and it is unrestricted by the
testimony and evidence considered below, for plainly “[t]here are limits to which
important constitutional questions should hinge on the views of social scientists
who testify as experts at trial,” see Dunagin v. Oxford, 718 F.2d 738, 748 n.8 (5th
Cir. 1983) (en banc) (plurality). Cf. Lockhartv. McCree, 476 U.S. 162, 170 n.3
(1986). Nor need this Court attempt to predict how it would resolve these disputed

issues of legislative fact: where, as here, the standard of review is rational basis,
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“the very admission that the facts are arguable . . . immunizes from constitutional
attack the [legislative] judgment represented by” Proposition 8. Vance v. Bradley,
440 U.S. 93, 112 (1979). Indeed, the “legislative choice” reflected by Proposition
8 “is not subject to courtroom factfinding and may be based on rational speculation
unsupported by evidence or empirical data.” Heller v. Doe, 509 U.S. 312, 320
(1993).

For all of these reasons, as well as others elaborated more fully below, the
district court’s decision will almost certainly be reversed by this Court. It is thus
imperative that a stay pending appeal be entered on or before August 18, 2010 at 5
p.m. Pacific Time (the time the district court’s judgment is set to go into effect, see
Doc. No. 727 at 11), to avoid the confusion and irreparable injury that would sure-
ly flow from the creation of a class of purported same-sex marriages entered in re-
liance on the district court’s decision but in direct contravention of a lawful provi-
sion of the California Constitution and the manifest will of the people of that State.

STATEMENT

“From the beginning of California statehood, the legal institution of civil
marriage has been understood to refer to a relationship between a man and a wom-
an.” In re Marriage Cases, 183 P.3d 384, 407 (Cal. 2008). In 2000, Californians
passed an initiative statute (Proposition 22) reaffirming that understanding. See

CAL. FAM. CoDE § 308.5. In 2008, the California Supreme Court nevertheless
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struck down Proposition 22 and interpreted the State constitution to require that
marriage be redefined to include same-sex couples. See In re Marriage Cases, 183
P.3d 384. At the next opportunity, just five months later, the people of California
adopted Proposition 8, restoring the venerable definition of marriage and overrul-
ing their Supreme Court.

On May 22, 2009, Plaintiffs-Appellees (“Plaintiffs”), a gay couple and a les-
bian couple, filed this suit in district court, claiming that Proposition 8 violates the
Due Process and Equal Protection Clauses of the Fourteenth Amendment to the
Federal Constitution. On May 27, Plaintiffs filed a motion for preliminary injunc-
tion.

The next day, May 28, Appellants, official proponents of Proposition 8 and
the primarily formed ballot measure committee designated by the official propo-
nents as the official Yes on 8 campaign (collectively, “Proponents™), see CAL.
ELEC. CoDE 8§ 342; CAL. Gov. CoDE § 82047.5(b), moved to intervene to defend
Proposition 8. The Governor, Attorney General, and other government Defendants
named in Plaintiffs’ complaint refused to defend Proposition 8, and on June 30, the
district court granted Proponents’ motion.

Also on June 30, the district court tentatively denied Plaintiffs’ preliminary

Injunction motion, preferring instead to hold a trial on Proposition 8’s constitution-

-10 -
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ality. See Doc. No. 76 at 4.> At a July 2 hearing, counsel for Plaintiffs consented
to this course of action, stating that “[w]e accept it, and we are prepared to go for-
ward on that basis.” July 2, 2009 Tr. of Hr’g, Doc. No. 78 at 12. Plaintiffs did not
appeal the denial of their preliminary injunction motion. At the same hearing, Pro-
ponents questioned the need for a trial, pointing out that similar challenges to the
traditional definition of marriage had been decided by courts without trial, and ex-
plaining that the issues at stake concerned legislative rather than adjudicative facts.
Id. at 24-25.

On July 23, the City and County of San Francisco moved to intervene as a
party plaintiff to challenge Proposition 8. The district court granted San Fran-
cisco’s motion on August 19, reasoning that “ [t]o the extent San Francisco claims
a government interest in the controversy about the constitutionality of Proposition
8, it may represent that interest.” Aug. 19, 2009 Tr. of Hearing, Doc. No. 162 at
56. The district court further directed that it would be “appropriate” for “the At-
torney General and San Francisco [to] work together in presenting facts pertaining
to the affected government interests.” Id.

Also on August 19, the district court held a case management conference to

% Citations to “Doc. No.__” refer to the corresponding district court docket
entry and, when specified, page numbers in such citations refer to the district
court’s ECF pagination. Also, trial exhibits marked with an asterisk (*) are avail-
able at https://ecf.cand.uscourts.gov/cand/09cv2292/evidence/index.html, a website
established by the district court.

-11 -
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schedule further proceedings in the case. In advance of the conference, the parties
submitted case management statements, with Proponents explaining at length their
view that a trial was unnecessary. See Doc. No. 139 at 9-16. The district court set
the case on an expedited schedule, culminating in a January 11, 2010 trial date.
See Doc. No. 160.

On September 9, Proponents moved for summary judgment. See Doc. No.
172-1. The district court heard argument on the motion on October 14, and denied
it from the bench. See Oct. 14, 2009 Minute Entry, Doc. No. 226. Also in Octo-
ber, Proponents moved to realign the Attorney General as a party plaintiff in light
of his joinder in Plaintiffs’ opposition to Proponents’ motion for summary judg-
ment and his embrace of Plaintiffs’ constitutional claims. See Doc. No. 216. On
December 23, the district court denied the motion. See Doc. No. 319,

Meanwhile discovery commenced and, over Proponents’ First Amendment
and relevancy objections, the district court authorized sweeping discovery of
“communications by and among proponents and their agents ... concerning cam-
paign strategy” and “communications by and among proponents and their agents
concerning messages to be conveyed to voters, ... without regard to whether the
messages were actually disseminated.” Doc. No. 214 at 17. In the district court’s
view, the First Amendment simply offered no protection against “the disclosure of

campaign communications” beyond “the identities of rank-and-file volunteers and

-12 -
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similarly situated individuals.” Doc. No. 252 at 3. This Court responded by grant-
ing Proponents’ petition for a writ of mandamus, holding that “[t]he freedom to as-
sociate with others for the common advancement of political beliefs and ideas lies
at the heart of the First Amendment,” and that the discovery authorized by the dis-
trict court “would have the practical effect of discouraging the exercise of First
Amendment associational rights.” Perry v. Schwarzenegger, 591 F.3d 1147, 1152
(9th Cir. 2009) (as amended Jan. 4, 2010).*

On December 15, Imperial County, its Board of Supervisors, and Deputy
County Clerk Isabel Vargas (collectively, “Imperial County”), moved to intervene
as defendants. Imperial County issues marriage licenses and performs marriages,
and thus would be directly affected by a ruling against Proposition 8 if “the state
officials bound by that ruling seek to compel statewide compliance with it (as there
IS every reason to expect that they would.).” Doc. No. 311 at 9. Imperial County
thus sought to intervene to protect its “interests as a local government agency and
ensure the possibility of appellate review of the important questions presented in

this case, regardless of its outcome in” district court. Id. at 10. Imperial County’s

* See also id. at 1158 (“The district court applied an unduly narrow concep-
tion of First Amendment privilege. Under that interpretation, associations that sup-
port or oppose initiatives face the risk that they will be compelled to disclose their
internal campaign communications in civil discovery. This risk applies not only to
the official proponents of initiatives and referendums, but also to the myriad social,
economic, religious and political organizations that publicly support or oppose bal-
lot measures. The potential chilling effect on political participation and debate is
therefore substantial.”).
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motion was argued and submitted on January 6, 2010. The district court, however,
did not rule on that motion until August 4, concurrent with issuing its ruling on the
merits. The district court denied intervention, reasoning that “Imperial County’s
status as a local government does not provide it with an interest in the constitution-
ality of Proposition 8.” Doc. No. 709 at 18.

Before trial, the district court also arranged for the trial to be publicly broad-
cast. At the district court’s request, Chief Judge Kozinski of this Court approved
the case for inclusion in a purported pilot program for recording and broadcasting
district court trial proceedings, specifically providing for real-time streaming to
several federal courthouses across the country and acknowledging the potential for
posting the recording on the internet. See Hollingsworth, 130 S. Ct. at 708-09. On
January 11, in response to a stay application from Proponents, the Supreme Court
entered a temporary stay of any real-time streaming or broadcast of the proceed-
ings beyond “the confines of the courthouse in which the trial is to be held.” Hol-
lingsworth v. Perry, 130 S. Ct. 1132 (2010). Shortly before commencement of tri-
al, on the morning of January 11, with public broadcast of the trial still a possibil-
ity, Proponents withdrew four of their expert witnesses. See Doc. No. 398. On
January 13, after full consideration of Proponents’ application, the Supreme Court
stayed broadcast of the trial, pending disposition of a timely filed petition for cer-

tiorari or mandamus. Hollingsworth, 130 S. Ct. at 714-15. The district court then
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withdrew the case from the Ninth Circuit pilot program. See Trial Tr. 674.°

The case was tried from January 11 through January 27, and closing argu-
ments were held on June 16. On August 3, the district court announced that it
would release its ruling the next day. Proponents filed a motion asking the district
court to stay its judgment pending appeal in the event the court invalidated Propo-
sition 8. See Doc. No. 705.° On August 4, the district court issued its Findings of
Fact and Conclusions of Law. See Ex. A. The district court held that Proposition 8
violates the Due Process and Equal Protection Clauses of the Fourteenth Amend-
ment to the United States Constitution because it “unconstitutionally burdens the
exercise of the fundamental right to marry and creates an irrational classification
on the basis of sexual orientation.” See Ex. A at 109.

In holding that the fundamental right to marry protected by the Due Process

Clause includes the right to marry a person of the same sex, the district court rea-

> The district court continued videotaping the proceedings on the assurance
that it was solely for the court’s use in chambers as an aid to the preparation of its
findings of fact. See Trial Tr. at 754. On May 31, 2010, the district court never-
theless notified the parties that they could obtain a copy of the trial recording for
potential use “during closing arguments,” subject to the requirement that it be kept
confidential. Doc. No. 672 at 2. Plaintiffs and San Francisco requested copies of
the recordings. See Doc. Nos. 674, 675. Following closing arguments, Proponents
asked the district court to order those copies returned, but the court permitted
Plaintiffs and San Francisco to retain them, and made the recording part of the re-
cord. See Ex. A at 4.

® Proponents submitted to the district court the grounds advanced here, al-
though Proponents’ stay application in the district court necessarily did not specifi-
cally address the district court’s opinion.
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soned that there simply is not “any historical purpose for excluding same-sex cou-
ples from marriage,” but rather that “the exclusion exists as an artifact of a time
when the genders were seen as having distinct roles in society and in marriage.”

Id. at 113. The district court then asserted that Proposition 8 could not “survive the
strict scrutiny required by plaintiffs’ due process claim,” id. at 117, because, as it
would later explain, “Proposition 8 cannot withstand any level of scrutiny,” id. at
123.

Addressing Plaintiffs” Equal Protection claim, the district court first held that
Proposition 8 discriminates on the basis of both sex and sexual orientation, and in-
deed that Plaintiffs’ claim of discrimination on the basis of sexual orientation “is
equivalent to a claim of discrimination based on sex.” Id. at 121. The district
court next determined that gays and lesbians constitute a suspect class, reasoning
that “gays and lesbians are the type of minority strict scrutiny was designed to pro-
tect.” Id. In reaching this conclusion, the district court recognized that same-sex
couples, unlike opposite-sex couples, “are incapable through sexual intercourse of
producing offspring biologically related to both parties,” but determined that there
IS no reason “why the government may need to take into account fertility when leg-
islating.” Id. at 122.

The district court nonetheless did not apply strict scrutiny under the Equal

Protection Clause. Instead, it determined that “Proposition 8 fails to survive even
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rational basis review” because “excluding same-sex couples from marriage is sim-
ply not rationally related to a legitimate state interest.” Id. at 122-23. As an “ex-
ample of a legitimate state interest in not issuing marriage licenses to a particular
group,” the court identified “a scarcity of marriage licenses or county officials to
issue them,” but concluded that “marriage licenses in California are not a limited
commodity.” Id. at 123.

The court next turned to evaluating the legitimate interests Proponents iden-
tified for Proposition 8. The district court placed those interests into six categories,
and proceeded to find each of them wanting. For example, the district court con-
cluded that “[n]one of the interests put forth by proponents relating to parents and
children is advanced by Proposition 8,” reasoning that “parents’ genders are irrele-
vant to children’s developmental outcomes” and that “[s]Jame-sex couples can have
(or adopt) and raise children.” Id. at 127-29. The district court also found it “be-
yond debate” that adoption of same-sex marriage will have no adverse societal
consequences and concluded, accordingly, that California has no legitimate interest
in waiting for the experience of other states with same-sex marriage to develop fur-
ther before itself redefining marriage to include same-sex couples. Id at 125-26.
And at any rate, the district court concluded that redefining marriage to include
same-sex couples would not “amount[] to sweeping social change.” Id. at 125.

After deeming Proposition 8 lacking in any rational justification, the court con-
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cluded that “what remains of proponents’ case is an inference” that “Proposition 8
was premised on the belief that same-sex couples simply are not as good as oppo-
site-sex couples.” Id. at 132.

As a remedy, the district court “order[ed] entry of judgment permanently en-
joining [Proposition 8’s] enforcement; prohibiting the official defendants from ap-
plying or enforcing Proposition 8 and directing the official defendants that all per-
sons under their control or supervision shall not apply or enforce Proposition 8.”
Id. at 136. The district court also temporarily stayed entry of judgment, directing
the other parties “to submit their responses on or before August 6, 2010,” and fur-
ther directing that at that time Proponents’ stay motion would “stand submitted.”
See Doc. No. 710 at 2.

On August 12, the district court denied Proponents’ stay motion, lifted the
temporary stay on the entry of judgment, and entered judgment. See Doc. No. 727,
Doc. No. 728. According to the district court, not a single stay factor weighs in
Proponents’ favor. See Doc. No. 727 at 10. At the same time, the district court
ordered another limited stay, this time until “August 18, 2010 at 5 PM PDT” in or-
der to “permit the court of appeals to consider the issue [of a stay pending appeal]
in an orderly manner.” Id. at 2, 11.

ARGUMENT

In deciding whether to issue a stay pending appeal, this Court considers: (1)
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appellant’s likelihood of success on the merits; (2) the likelihood of irreparable
harm absent a stay; (3) the likelihood of substantial injury to other parties if a stay
Is issued; and (4) the public interest. See, e.g., Golden Gate Rest. Ass’n v. City of
San Francisco, 512 F.3d 1112, 1115 (9th Cir. 2008). As demonstrated below, each

of these factors favors a stay of the district court judgment at issue here.

l. PROPONENTS HAVE STANDING TO APPEAL

Contrary to the district court’s suggestion, see Doc. No. 727 at 3-6, Propo-
nents’ standing to appeal is no obstacle to staying the district court’s judgment.
Proponents have standing to appeal the district court’s judgment because they have
“authority under state law,” Karcher v. May, 484 U.S. 72, 82 (1987), to defend the
constitutionality of an initiative they have successfully sponsored “as agents of the
people of [California] . . . in lieu of public officials” who refuse to do so, Arizo-
nans for Official English v. Arizona, 520 U.S. 43, 65 (1997). In Karcher, the Su-
preme Court held that the President of the New Jersey Senate and the Speaker of
the New Jersey General Assembly had standing to defend the constitutionality of a
state statute when “neither the Attorney General nor the named defendants would
defend the statute,” 484 U.S. at 75, because New Jersey law authorized them to do
so. In particular, in other cases the “New Jersey Supreme Court ha[d] granted ap-

plications of the Speaker of the General Assembly and the President of the Senate
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to intervene as parties-respondent on behalf of the legislature in defense of a legis-
lative enactment.” Id. at 82. Here also, the California Supreme Court has granted
the application of initiative proponents to defend initiatives they have sponsored
but the State Attorney General and other public officials refuse to defend—indeed
it has done so with respect to these Proponents and Proposition 8. See Strauss v.
Horton, 207 P.3d 48, 69 (Cal. 2009); Order of Nov. 19, 2008, Strauss, Nos.
S168047, S168066, S168078 (Cal.) (Doc. No. 8-10). California law thus allows
proponents to defend initiatives they have sponsored when government officials
“might not do so with vigor” in order “to guard the people’s right to exercise initia-
tive power, a right that must be jealously defended by the courts.” Building Indus.
Ass’n v. City of Camarillo, 718 P.2d 68, 75 (Cal. 1986). Thus, Proponents may di-
rectly assert the State’s interest in defending the constitutionality of its laws, an in-
terest that is indisputably sufficient to confer appellate standing. See, e.g., Maine v.
Taylor, 477 U.S. 131, 136-37 (1986); Diamond v. Charles, 476 U.S. 54, 62
(1986).’

California law thus distinguishes this case from Arizonans for Official Eng-
lish v. Arizona, 520 U.S. 43 (1997). In that case, the Ninth Circuit held that propo-

nents of an Arizona initiative had standing to appeal a decision striking down the

" Because California law thus makes clear that California does grant Propo-
nents the authority to defend Proposition 8, it does not matter whether California
“California grant[s] proponents the authority or the responsibility to enforce Prop-
osition 8.” Doc. No. 727 at 4 (emphasis added).
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measure. Id. at 58. In dicta, the Supreme Court expressed “grave doubts” about
proponents’ standing. Id. at 66; see also id. (“we need not definitively resolve the
issue”). Citing Karcher, the Court acknowledged that it had “recognized that state
legislators have standing to contest a decision holding a state statute unconstitu-
tional if state law authorizes legislators to represent the State’s interests,” but ex-
plained that it was “aware of no Arizona law appointing initiative sponsors as
agents of the people of Arizona to defend, in lieu of public officials, the constitu-
tionality of initiatives made law of the State.” Id. at 65. Here, by contrast, settled
principles of California law, including but not limited to the very same type of le-
gal authority relied upon by Karcher—a State Supreme Court decision permitting
intervention—establishes Proponents’ authority “as agents of the people of Ari-
zona to defend, in lieu of public officials,” the constitutionality of Proposition 8.
Proponents also have standing to appeal because of their own particularized
interest in defending an initiative they have successfully sponsored, an interest that
Is created and secured by California law. See, e.g., Diamond v. Charles, 476 U.S.
at 54, 65 n.17 (1986) (state law may “create new interests, the invasion of which
may confer standing”). Under California law, the right to “propose . . . constitu-
tional changes through the initiative process” is a “fundamental right,” Costa v.
Superior Court, 128 P.3d 675, 686 (Cal. 2006), that affords proponents a “special

interest” and “particular right to be protected over and above the interest held in
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common with the public at large,” an interest that is “directly affected” when an
initiative they have sponsored is challenged in litigation, Connerly v. State Person-
nel Bd., 129 P.3d 1, 6-7 (Cal. 2006) (quotation marks omitted).

For all of these reasons, California courts have repeatedly allowed propo-
nents to intervene to defend initiatives they have sponsored.? Indeed, when the dis-
trict court permitted Proponents to intervene in this case, it expressly recognized
that, “under California law ... proponents of initiative measures have the standing
to ... defend an enactment that is brought into law by the initiative process.” July
2, 2009 Tr. of Hr’g, Doc. No. 78 at 8.

In all events, proposed Defendant-Intervenors Imperial County, its Board of
Supervisors, and Deputy County Clerk Isabel Vargas, have noticed an appeal from
both the order denying intervention and the district court’s decision on the merits.
See Doc. No. 719; United States ex rel. Killingsworth v. Northrop Corp., 25 F.3d

715, 720 (9th Cir. 1994) (holding that the district court “erred in denying the gov-

® See, e.g., Petition for Extraordinary Relief, Bennett v. Bowen, No. $S164520
(Cal. June 20, 2008) (Doc. No. 8-7); Independent Energy Producers Ass’n v.
McPherson, 136 P.3d 178, 180 (Cal. 2006); Senate of the State of Cal. v. Jones,
988 P.2d 1089, 1091 (Cal. 1999); Amwest Sur. Ins. Co. v. Wilson, 906 P.2d 1112,
1116 (Cal. 1995); 20th Century Ins. Co. v. Garamendi, 878 P.2d 566, 581 (Cal.
1994); Legislature of the State of California v. Eu, 816 P.2d 1309, 1312 (Cal.
1991); Legislature v. Deukmejian, 669 P.2d 17, 19 (1983); Brosnahan v. Eu, 641
P.2d 200, 201 (Cal. 1982); see also Sonoma County Nuclear Free Zone, ‘86 v. Su-
perior Court, 189 Cal. App. 3d 167, 173 (Cal. Ct. App. 1987) (holding that initia-
tive proponents should have been named real parties in interest in litigation involv-
Ing initiative); Vandeleur v. Jordan, 82 P.2d 455, 456 (Cal. 1938) (proponent per-
mitted to intervene in pre-election challenge).
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ernment’s motion to intervene in a limited way for the purpose of appeal” and thus
“proceed[ing] with the merits of the case™); United States ex rel. McGough v. Cov-
ington Tech. Co., 967 F.2d 1391, 1392 (9th Cir. 1992) (same); 15A CHARLES ALAN
WRIGHT ET AL., FEDERAL PRACTICE & PROCEDURE § 3902.1 (“If final judgment is
entered with or after the denial of intervention, however, the applicant should be
permitted to file a protective notice of appeal as to the judgment, to become effec-
tive if the denial of intervention is reversed.”). Under California law, Vargas is a
“commissioner of civil marriage,” CAL. FAM. CoDE § 401(a); CAL. Gov’T CODE §
24100, charged with issuing marriage licenses in compliance with California law,
CAL. FamM. CoDE 88 350(a), 352. Because the district court’s order purports to con-
trol the official duties of VVargas and every other commissioner of civil marriage in

the State, see Ex. A at 136, Vargas plainly has standing to appeal that order.® Ac-

® The district court denied Imperial County’s motion to intervene on the
ground that it would not have standing to appeal an adverse judgment because the
County’s “ministerial duties surrounding marriage are not affected by the constitu-
tionality of Prop 8.” Doc. No. 709 at 17. This assertion is patently incorrect and
almost certain to be reversed on appeal. True, Imperial County’s duties with re-
spect to marriage are “ministerial,” but what that means is that they are directly
controlled by operation of California law, including Proposition 8. See Lockyer v.
City and County of San Francisco, 95 P.3d 459, 472-73 (Cal. 2004). Indeed, if a
same-sex couple approaches Deputy Clerk Vargas for a marriage license, the con-
stitutionality of Proposition 8 not only affects, but directly controls Vargas’s minis-
terial duty to grant or withhold the license. And if VVargas objected to Proposition
8’s constitutionality, California law vests her with “standing to bring a court action
to challenge” it. Lockyer, 95 P.3d at 486 n.29 (emphases omitted). It would make
little sense to maintain that VVargas has standing only to challenge, but not defend,
the laws that govern her official actions. Indeed, a county clerk is not only a prop-
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cordingly, this Court need not reach the question of Proponents’ standing at this
time. See McConnell v. FEC, 540 U.S. 93, 233 (2003); Diamond, 476 U.S. at 68.

1. PROPONENTS ARE LIKELY TO SUCCEED ON THE MERITS

A. The District Court’s Judgment Conflicts with Binding Supreme
Court and Ninth Circuit Precedent, as well as the Overwhelming
Weight of Authority of Courts Across the Nation

The district court’s holding that the United States Constitution requires the
people of California to redefine marriage to include same-sex relationships contra-

venes binding Supreme Court and Ninth Circuit precedent as well as the consistent

er defendant in this action, but a necessary one. See Walker v. United States, No.
08-1314, 2008 U.S. Dist. LEXIS 107664, at *9 (S.D. Cal. Dec. 3, 2008) (dismiss-
ing suit challenging California’s ban on same-sex marriage that named only the
Governor and Attorney General as defendants because “Plaintiff does not allege
that either the Governor or the Attorney General were charged with the duty of is-
suing marriage licenses or directly denied him such a license in violation of the
Constitution”); see also Bishop v. Oklahoma, 333 Fed. App’x 361, 365 (10th Cir.
2009) (unpublished) (ordering dismissal of claims against Oklahoma Governor and
Attorney General because “these claims are simply not connected to the duties of
the Attorney General or the Governor. Marriage licenses are issued, fees collected,
and the licenses recorded by the district court clerks.”); cf. Perez v. Sharp, 32 Cal.
2d 711, 712 (1948) (“petitioners seek to compel the County Clerk of Los Angeles
County to issue them a ... license to marry”).

The district court attempts to marshal Lockyer and it’s discussion of ministe-
rial duties to argue that “[c]ounty clerks have no discretion to disregard a legal di-
rective from the existing state defendants,” Doc. No. 709 at 9, but county clerks’
legal duties with respect to marriage flow not from the ipse dixit of State officials
but directly from California law. See, e.g., CAL. FAM. CoDE 8§ 350(a) (“Before en-
tering a marriage ... the parties shall first obtain a marriage license from a county
clerk.”); id. 8 352 (“No marriage license shall be granted if either of the applicants
lacks the capacity to enter into a valid marriage.”); Id. 8 354(b) (“[I]f the clerk
deems it necessary, the clerk may examine the applicants for a marriage license on
oath at the time of the application.”).
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and all-but unanimous judgment of courts across the Country. This overwhelming
body of precedent confirms that the Federal Constitution simply provides no war-
rant for striking down the traditional definition of marriage as reaffirmed in Prop 8.

I The Supreme Court’s Decision in Baker Mandates Reversal.

In Baker v. Nelson, 409 U.S. 810 (1972), the Supreme Court unanimously
dismissed, “for want of substantial federal question,” an appeal from the Minnesota
Supreme Court presenting the same questions at issue here: whether a State’s re-
fusal to authorize same-sex marriage violated the Due Process and Equal Protec-
tion Clauses of the Fourteenth Amendment. 1d.; see also Baker v. Nelson, No. 71-
1027, Jurisdictional Statement at 3 (Oct. Term 1972) (Doc. No. 36-3 at 6); Baker v.
Nelson, 191 N.W.2d 185 (Minn. 1971). The same-sex couple in Baker placed pri-
mary reliance on Loving v. Virginia, 388 U.S. 1 (1967), which had been decided
five years earlier. The Baker Court’s dismissal was a decision on the merits that is
binding on lower courts on the issues presented and necessarily decided, Mandel v.
Bradley, 432 U.S. 173, 176 (1977) (per curiam), and its precedential value “ex-
tends beyond the facts of the particular case to all similar cases,” Wright v. Lane
County Dist. Court, 647 F.2d 940, 941 (9th Cir. 1981). Plaintiffs’ claims are the
same as those rejected in Baker, and the district court’s decision thus conflicts with

a binding Supreme Court authority. See also Lawrence v. Texas, 539 U.S. 558,
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585 (2003) (O’Connor, J., concurring in judgment) (concluding that “preserving
the traditional institution of marriage” is a “legitimate state interest”).

i, This Court’s Decision in Adams Mandates Reversal.

This Court has likewise rejected claims that the Federal Constitution bars the
government from limiting marriage to opposite-sex couples. In Adams v. Hower-
ton, 673 F.2d 1036 (9th Cir. 1982), this Court interpreted “spouse” in a federal
immigration provision to exclude partners in a purported same-sex marriage, and
squarely held that “Congress’s decision to confer s