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APPEAL from a judgnent and an order of the Crcuit Court
for Dane County, Richard G Niess, Judge. Affirned.

11 M CHAEL J. GABLEMAN, J. I n Novenber 2006, the people
of Wsconsin approved the adoption of the follow ng anendnent to

the Wsconsin Constitution:

Only a marriage between one man and one woman shall be
valid or recognized as a marriage in this state. A
| egal status identical or substantially simlar to
that of marriage for unmarried individuals shall not
be valid or recognized in this state.?

! Ws. Const. art. XIIl, § 13.
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12 In July 2007, WIIliam McConkey, a voter and taxpayer
filed suit alleging, anobng other things, that this anendnent
(the "marriage anmendnent”) was submitted to the people in
violation of the constitution's requirenment that voters nust be
allowed to vote separately on separate anendnents (the "separate
amendnent rule"). In other words, MConkey clainmed that the two
sentences of the marriage anendnent constituted two anendnents,
not one, and that because voters were not able to vote for or
agai nst each sentence, the marriage anendnent was not validly
adopt ed. The Attorney General countered that MConkey did not
have standing to bring this claim because he suffered no actua
injury, and nmaintained that the anmendnent was adopted in
conformty wth the separate anmendnent rule.

13 The Dane County GCircuit Court, Richard G N ess,
Judge, held that MConkey did have standing to bring suit
because, assumng his clains are true, his rights as a voter
were viol ated. Regarding the substance of his claim the
circuit court held that the two sentences of the anmendnent
related to the sanme subject and furthered the sane general
pur pose. Therefore, the two sentences constituted only one
anendnent . The court of appeals certified the case to this
court, and we accepted revi ew.

14 The two i ssues before us are:

(1) Does M Conkey have standing to challenge the

marri age anendnent ?
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(2) Was the marriage anendnent adopted in violation of
the Wsconsin Constitution's separate anmendnent
rul e?

15 Though the precise nature of MConkey's alleged injury
is difficult to define, we conclude that the policy
consi derati ons under | yi ng our st andi ng doctri ne support
addressing the nerits of MConkey's claim which we therefore
choose to do.

16 W hold that Article XlIlIl, Section 13 of the Wsconsin
Constituti on—the marriage anmendnent—waas adopted in conformty
with the separate anendnent rule in Article Xll, Section 1 of
the Wsconsin Constitution, which nmandates that voters nust be
able to vote separately on separate anmendnents. Bot h sentences
of the marriage anmendnent relate to marriage and tend to effect
or carry out the sane general purpose of preserving the |ega
status of marriage in Wsconsin as between only one man and one
wonan.

| . BACKGROUND

17 During both the 2003 and 2005 sessions, the Wsconsin
State Assenbly and Senate adopted a joint resolution to anend
the Wsconsin Constitution. Though the 2003 and 2005 versions
contained m nor pr ocedur al vari ati ons, the text of t he
resolution itself was identical. Both versions of the
resolution contained what the parties have referred to as the

title: "To Create section 13 of article X II of t he

constitution; relating to: providing that only a nmarriage
bet ween one man and one wonan shall be valid or recognized as a

3
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marriage in this state.” The substance of the resolution
contained two sections. Section 1 stated the text of the
proposed nmarriage anendnent. Section 2 of +the resolution

addressed the nunbering of the new proposed anendnent . ?

18 Because the joint resolution was passed by two
successive legislatures, the anmendnent was submtted to the
people for ratification.? W sconsin voters were asked the

foll ow ng questi on:

2 The 2003 joint resolution also contained a further
resolution that the "proposed anendnent be referred to the
| egi slature to be chosen at the next general election and that
it be published for 3 nonths previous to the tinme of holding
such election.™ The 2005 version contained additional
resolutions related to the subm ssion of the anendnent to the
peopl e, including the question to appear on the ballot.

3 Article XiI, Section 1 of the Wsconsin Constitution,
whi ch contains the separate anmendnent rule, specifies one of the
procedures for anmending the constitution (the other is via a
constitutional convention, see Ws. Const. art. XI, § 2). | t
provides in relevant part:

Any anendnment or anendnments to this constitution may
be proposed in either house of the legislature, and if
the sanme shall be agreed to by a mmjority of the
menbers elected to each of the tw houses, such

proposed anmendnent or anmendnents shall be .
referred to the legislature to be chosen at the next
general election . . . and if, in the legislature so

next chosen, such proposed anendnent or anendnents
shall be agreed to by a mpjority of all the nenbers
elected to each house, then it shall be the duty of
the legislature to submt such proposed anendnent or
anendnents to the people in such nmanner and at such
time as the legislature shall prescribe; and if the

people shall approve and ratify such anendnent or
anendnents by a mjority of the electors voting
t hereon, such anendnent or anmendnents shall becone

part of the constitution; provided, that if nore than
one anendnent be submtted, they shall be submtted in

4
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Marri age. Shall section 13 of article X Il of the
constitution be <created to provide that only a
marri age between one nman and one wonan shall be valid
or recognized as a marriage in this state and that a
| egal status identical or substantially simlar to
that of marriage for unmarried individuals shall not
be valid or recognized in this state?

On Novenber 7, 2006, Wsconsin voters approved this
anendnent by a vote of 59 percent to 41 percent.

19 WIlliam MConkey is a registered voter and taxpayer
who opposed both propositions contained in the nmarriage
anendnent and voted against it. He filed suit on July 27, 2007
challenging the marriage amendnent on the grounds that it
violated the due process and equal protection guarantees in the
Wsconsin and United States Constitutions, and on the grounds
that it was adopted in violation of the separate anmendnent rule
in Article XlI, Section 1 of the Wsconsin Constitution. The
Attorney General countered that MConkey suffered no actual
injury and therefore did not have standing to bring any of his
cl ai ms. The Attorney Ceneral further argued that neither the
substance of the anendnent nor the process by which it was
adopted violated the state or federal constitutions.

10 On a nmotion to dismss by the Attorney Ceneral, the
Dane County Circuit Court, R chard G N ess, Judge, held that
McConkey did not have standing to bring his due process and
equal protection clains, but did have standing as a voter to

chal l enge the process by which the anmendnent was adopted. If an

such manner that the people may vote for or against
such anmendnents separately.
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anendnent were invalidly submtted to voters, the circuit court
reasoned, all voters were injured no matter how an individua
woul d have voted had the different propositions been submtted
separately. On the nerits of MConkey's claim the court held
that the marriage anendnent satisfied the requirenents of the
separate anendnent rule, explaining that both propositions
related to the subject matter of marriage and were designed to
acconplish the sanme purpose: "the preservation and protection of
t he uni que and historical status of traditional marriage."

111 MConkey appealed, challenging the ~circuit court's
holding on the nerits of his separate amendnent rule challenge.*
The Attorney GCeneral cross-appealed, challenging the circuit
court's grant of standing. The court of appeals certified both
guestions to this court, and this court accepted certification.

1. STANDARD OF REVI EW
112 Whether a party has proper standing to bring suit is a

guestion of law that we review de novo. Krier v. Vilione, 2009

W 45, 14, 317 Ws. 2d 288, 766 N W2d 517. Whet her an
amendnent to the Wsconsin Constitution was adopted in
conformty with the proper procedures is also a question of |aw

that we review de novo. M | waukee Alliance v. Elections Bd.,

106 Ws. 2d 593, 604, 317 N.W2d 420 (1982).

4 McConkey's due process and equal protection argunents are
not before us on appeal.
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[11. DI SCUSSI ON

113 Before we can address the nerits of MConkey's
chall enge, we nust first confirm whether MConkey's suit is
properly before us—that is, whether MConkey has standing to
bring his claim Part A exami nes this question, concluding that
the policies undergirding our standing doctrine support
addressing the nerits of MConkey's chall enge. In Part B, we
addr ess whet her t he marri age amendnent vi ol ates t he

constitution's separate anendnent rule, concluding that it does

not .
A. Does McConkey Have Standi ng?
14 The Attorney General argues that MConkey does not
have standing to challenge the marriage anendnent. He asserts
t hat because McConkey would have voted "no" on both

proposi tions, which MConkey concedes is true, he suffered no
actual injury to a legally protectable interest.® MConkey, on
the other hand, franmes this case as a violation of his basic
voting and speech rights.

115 As a general matter, a litigant advancing a
constitutional claim nust have suffered an actual injury to a

legally protected interest. See State ex rel. First Nat'l Bank

v. M & | Peoples Bank, 95 Ws. 2d 303, 308, 290 N wW2d 321

It is inportant to note that MConkey's standing argunent
cones to us wunder the procedural nmechanism of a notion to
dism ss, meaning that we take all facts alleged by MConkey to
be true in determning whether he has standing to bring his
claim See Repetti v. Sysco Corp., 2007 W App 49, 92, 300
Ws. 2d 568, 730 N.wW2d 189.
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(1980) . The law of standing in Wsconsin 1is construed
liberally, and "even an injury to a trifling interest" may

suffice. Fox v. DHSS, 112 Ws. 2d 514, 524, 334 N W2d 532

(1983). Unlike in federal courts, which can only hear "cases"

6

or "controversies,"® standing in Wsconsin is not a mtter of

jurisdiction, but of sound judicial policy.’ Zehetner .

Chrysler Fin. Co., 2004 W App 80, 912, 272 Ws. 2d 628, 679

N. W 2d 919.

116 Standing requirenments in Wsconsin are ainmed at
ensuring that the issues and argunents presented wll Dbe
carefully devel oped and zealously argued, as well as informng

the court of the consequences of its decision. See Medern v.

MG nnis, 70 Ws. 2d 1056, 1064, 236 N W2d 240 (1975) ("[T]he
gist of the requirenents relating to standing . . . is to assure
that the party seeking relief has alleged such a personal stake
in the outcone of the controversy as to give rise to that
adver seness necessary to sharpen the presentation of issues for

illumnation of constitutional questions."); In re Carl F.S.,

2001 W App 97, 1915, 242 Ws. 2d 605, 626 N W2d 330 ("The
purpose of the requirenent of standing is to ensure that a

concrete case inforns the court of the consequences of its

® The United States Constitution limts the jurisdiction of

federal courts to only "cases" or "controversies." See U. S
Const. art. 111, 8 2, cl. 1.

"W do, however, look to federal case law as persuasive
authority regarding standing questions. W sconsin's Envtl.

Decade, Inc. . Pub. Serv. Commn, 69 Ws. 2d 1, 11, 230
N. W2d 243 (1975).
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decision and that people who are directly concerned and are
truly adverse will genuinely present opposing petitions to the
court.").

117 We synpathize with the argunent that all voters are
harmed by an anendnent invalidly submtted to the people.
Still, it is difficult to determne the precise nature of the
injury here, and we are troubled by the broad general voter
standing articulated by the circuit court. However, whether as
a matter of judicial policy, or because McConkey has at |east a
trifling interest in his voting rights, we believe the unique
circunstances of this case render the nerits of MConkey's claim
fit for adjudication.

18 Nunerous reasons support our conclusion. First,
McConkey has conpetently franmed the issues and zeal ously argued
his case. Second, it is likely that if his claimwere dismssed
on standing grounds, another person who could nore clearly
denonstrate standing would bring an identical suit, raising
judicial efficiency concerns. Third, the consequences of our
decision are sufficiently clear; a different plaintiff would not
enhance our understanding of the issues in this case. Fourth, a
detailed analysis of the nature of an injury here mght
i nappropriately require wus to prematurely interpret t he
substance of the anendnent. Fifth, as a |law devel opnent court,
we think it prudent that the citizens of Wsconsin have this
i nportant issue of constitutional |aw resolved. The question of
whet her an amendnent was effectually adopted weighs heavily in
favor of addressing the nerits of MConkey's challenge.

9
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Finally, none of our prior cases concerning the separate
amendnent rule involved a <challenge on standing grounds.
| nstead, we addressed the issue without articulating a specific
injury, and were animated by policy considerations simlar to

those articulated today. See, e.g., State ex rel. Hudd v.

Tinme, 54 Ws. 318, 332-33, 11 N W 785 (1882) (deciding to

address the separate anendnent claim because "forcible"
argunents against the anendnent's validity were presented and
because of the inportance of settling whether an anendnent is
part of the constitution or not).

119 Because we conclude that the nerits of MConkey's
claimare fit for consideration, we now nove to the substance of

his claim

B. Was the Marriage Amendnent Adopted in Violation of the
Separate Anendnent Rul e?

120 Article XIlI of the Wsconsin Constitution defines the
procedures for anmending the constitution. Section 1 provides
that a proposed anendnent passed by each house in successive
| egislatures is to be submtted "to the people in such manner
and at such tinme as the legislature shall prescribe." Ws.
Const. art. XlI, 8§ 1. It further specifies that if a majority
of the voters approve the anendnent, it shall becone part of the
constitution "provided, that if nore than one anmendnent be
submtted, they shall be submtted in such manner that the
peopl e may vote for or against such anmendnents separately.” 1d.

This is the separate anmendnent rule.

10
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21 After passage by both houses in two successive
| egi sl atures and approval by voters in a referendum on Novenber
7, 2006, Section 13 of Article XII of the Wsconsin

Constitution was created to read:

Only a marriage between one man and one wonman shall be
valid or recognized as a marriage in this state. A
| egal status identical or substantially simlar to
that of marriage for unmarried individuals shall not
be valid or recognized in this state.

This is the marri age anmendnent .

122 MConkey argues that the marriage anendnent was
adopted in violation of the separate anendnent rul e.
Specifically, MConkey argues that the marriage anendnent is
conprised of two anendnents that should have been presented to
the voters separately, and that because it was not so presented,
the marriage anendnent was not properly adopted and is invalid,
i.e., not currently part of the Wsconsin Constitution.

23 To be clear, the question before us is not whether the
marriage anendnent is good public policy or bad public policy,
nor is its interpretation or application before us today. The
i ssue before us is whether the marriage anendnment was adopted in
conformty with the constitutional requirenent that the people
be allowed to vote separately on separate anendnents. See

M | waukee Alliance, 106 Ws. 2d at 602 ("Wat is not before this

court is the wsdom or constitutionality of the substance of the
amendnent . The issue, instead, is whether the |egislature net
the constitutional and statutory requirements for submtting the

amendnent to the electorate.").

11
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24 We begin our analysis in Part 1 by review ng the text
of the constitution's separate anendnent rule and the three
prior cases that have applied it. 1In Part 2, we define the test
for determining whether an anendnent violates the separate
amendnent rul e. Finally, in Part 3, we apply the test to
McConkey's chal | enge of the marriage anendnent in this case.

1. The Constitution and Prior Case Law

125 Article XllI, Section 1 states that anendnents my be
submtted to the people "in such manner . . . as the legislature
shal |l prescribe.” Thus, the constitution assigns considerable

authority and discretion to the legislature in the way it
submts anmendnents to the people for a vote. Qur inquiry is
"whether the legislature in the formation of the question acted
reasonably and within their constitutional grant of authority

and discretion." M Il waukee Alliance, 106 Ws. 2d at 604.

26 This is not to say the legislature's discretion is
wWthout [imt. The constitution is clear that the people nust
be able to vote for or against each anendnent "if nore than one
anendnent be submtted.” Ws. Const. art. X, 8 1 (enphasis
added) . On its face, this |anguage does not prohibit a single
constitutional anendnent from being conplex or nultifaceted, or
from containing a variety of specific prescriptions and
proscri ptions. The constitutional text suggests that the
separate anendnent rule is inplicated only when the substance of
an anmendnent cannot be said to constitute a single anendnent.

127 Qur case law affirnms this understandi ng. This court
has exam ned whether a constitutional anendnent violates the

12
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separate anendnment rule on three prior occasions. Each nerits
di scussi on.
128 This court first encountered a separate anendnment rule

challenge in State ex rel. Hudd v. Time, 54 Ws. 318, 11

N.W 785 (1882). In that case, the constitutional anendnent
contained four distinct propositions: (1) nmenbers of the
Assenbly would serve two-year terns instead of one-year terns,
and be elected from single districts; (2) senators would serve
four-year terms instead of two-year terns, and be elected
alternately in odd and even nunbered districts every two years;
(3) the legislature would neet no nore than once every two
years; and (4) legislative salaries would increase to $500. Id.
at 326.

129 W rejected as absurd the contention that each
distinct proposition nust be submtted separately. Such an
approach would make anending the constitution unduly difficult,
especially for conplex issues or when an overall change m ght be
i npossible to effectuate if the voters could choose to adopt
certain parts of the proposed amendnent and not others. 1d. at
335- 36.

30 Instead, we construed the separate anendnent rule to
require separate votes on "anmendnents which have different
objects and purposes in view." |d. at 336. As such, we stated

the followng test: In order to constitute nore than one
anendnent, the propositions submtted nust relate to nore than
one subject, and have at Jleast two distinct and separate
pur poses not dependent upon or connected with each other." 1d.

13
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131 Applying this test to the facts of the case then
before us, we concluded that all of the propositions related to
t he purpose of changing from annual to biennial sessions of the
| egi sl ature. Id. Mst interesting and relevant to MConkey's
claim was our discussion of the legislative pay raise. Thi s
proposition was "less intimately and necessarily connected with
the change to biennial sessions, yet it was clearly connected
wth it." Id. at 337. W explained that it was "proper" to
increase the pay of |egislators because of the increased duties
and service required by the anendnent. Id. Though the
| egi slature certainly could have submitted the propositions as
separate anendnents, it did not need to do so because the
constitution grants the legislature discretion in this area.
Id. As long as there is one general purpose, and the itens are
connected wth that purpose, the legislature has great |atitude
as to how it drafts amendnments. |d.

132 Cur opi ni on went further and di scussed ot her
amendnents that had been adopted. Article IV, Section 31 (since
anended twice), for exanple, prohibited the legislature from
passing special or private laws in nine different circunstances,
and required the legislature to enact general |aws for anything
not prohibited by the anmendment. 1d. at 337-38. W noted that
this amendnent was far nore open to challenge than the change
from an annual to biennial |egislature, but no one thought to
challenge its validity. Id. Even so, we stated that the
amendnment constituted a single anendnent. Id. at 338. The
general purpose of the anmendnent was to "restrict the power of

14
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the legislature in the matter of enacting special and private
laws.” |d. Again we stated that while each of the specifically
prohibited types of private or special laws could have been
submtted separately, the legislature had the discretion to
submt themtogether. 1d. In fact, all of the seven anendnments
that had been adopted up to that point were subject to simlar
obj ections, we explained, but all were acceptable because they
had "one general purpose in view" Id. at 339. Al of the
propositions in each "were connected wth and intended to carry
into effect” the one general purpose. Id.

133 We addressed the separate amendnent rule again (anong

other issues) in State ex rel. Thonson Vv. Zi nmermn, 264

Ws. 644, 60 N.W2d 416 (1953). In that case, a constitutiona
anendnent approved by the people nade the follow ng changes: (1)
State Senate districts were to be created taking |land area and
popul ation into account, not just population; (2) mlitary
personnel and "Indians not taxed," who were previously not
counted in creating Senate and Assenbly districts, were now to
be counted; (3) Assenbly districts were to be created using
town, village, and ward lines, where previously they were to
i nclude county, precinct, town, and ward lines; and (4) Assenbly
districts no longer needed to fall entirely within a single
Senate district. Id. at 653-54. The referendum question
submtted to voters asked: "Shall sections 3, 4 and 5 of
article 1V of the <constitution be anended so that the

| egi sl ature shall apportion, along town, village or ward |ines,

15
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the senate districts on the basis of area and popul ation and the
assenbly districts according to population?" [|d. at 651.

134 The Attorney Ceneral argued that the anmendnent
foll owed the requirements announced in Hudd because all of the
provi sions were "necessary, or at |east convenient and proper,
for the acconplishnment of the main purpose"” of taking area as
wel | as population into account in apportioning Senate
districts. Id. at 656. The Thonson court accepted wthout
di scussion® that the main purpose was to take area as well as
popul ation into account in apportioning Senate districts, but
concluded that two of the propositions did not support this
general purpose. Id. The changes to the Assenbly districts
elimnated the previous requirenent that Assenbly districts were
to contain whole counties, a "drastic, revolutionary alteration”
to the current constitutional scheme. 1d. Relying on Hudd, we
held that this change had "no bearing on the main purpose of the
proposed anendnent, . . . nor does it tend to effect or carry
out that purpose.” 1d. Simlarly, we held that the counting of
untaxed Indians and mlitary personnel was also "not a detail of

a main purpose to consider area in senate districts."” |d. at

8 The beginning of the Thonson opinion does discuss the
| egislative "agitation" for including land area as well as
popul ation in the formation of |egislative districts. State ex
rel. Thonmson v. Zimermn, 264 Ws. 644, 649, 60 N W2d 416
(1953). It is unclear how inportant this was in the court's
determ nati on of the general purpose of the anendnent.

16
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657. Therefore, we concluded that the anmendnment was adopted in
violation of the separate amendnent rule. 1d. at 660.°
135 The nobst recent case challenging an anmendnent under

the separate anendnent rule is MIwaukee Alliance v. Elections

Bd., 106 Ws. 2d 593, 317 N.W2d 420 (1982). In that case, the
amendnent contained a series of changes to Article |, Section 8
permtting courts to deny or revoke bail for certain accused
persons, and allow ng courts to set conditions for rel ease—bai
anong them—for the purposes of assuring the accused person's
appearance in court, protecting the comunity, or preventing
intimdation of wtnesses. Id. at 602. The changes included
both general statenents of a court's power, as well as specific
conditions tied to certain crines. I|d. at 601.

36 In that case, the issue was "whether the |egislature
in the formation of the question acted reasonably and wthin
their constitutional grant of authority and discretion.” 1d. at
604. dting Hudd, we asserted, "It is within the discretion of
the legislature to submt several distinct propositions as one
amendnent if they relate to the sane subject matter and are
desi gned to acconplish one general purpose.” [|d. at 604-05.

137 W explained that the purpose of the anmendnent was "to

change the constitutional provision fromthe limted concept of

® W also struck down the anendnent on the grounds that the
ref erendum question was invalid and "did not present the real
guestion.”™ See Thonson, 264 Ws. at 657-61

17
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bail to the concept of 'conditional release.'"'® 1d. at 607. W
concluded that the anti-nonetary bail and conditional release
provisions did not need to be submtted separately because
defeat of one of the propositions would have destroyed the
overal | purpose of the anmendment.* 1d. The Hudd standard was
again key—the legislature may submt nultiple propositions
wi thin one proposed anendnent so |long as those propositions tend
to effect and carry out one general purpose and are connected

W th one subject. |d.

10 The joint resolution stated that the amendment related to
"revising the right to bail and authorizing the legislature to
permt circuit courts to deny release on bail for a limted
period to certain accused persons.” M | waukee Alliance .
El ections Bd., 106 Ws. 2d 593, 600, 317 N W2d 420 (1982).
This "relating to" clause was certainly very simlar to our
articulation of the purpose. Nevert hel ess, we did not adopt or
appear to consider it in our fornulation of the purpose.

1 W explained as foll ows:

The Alliance argues that the issues of conditiona
release and anti-nonetary bail should have been
submtted to the voters as separate questions, because
the successful adoption of either one would not have
destroyed the usefulness of the other. That is not
realistic. Wien the purpose of the proposed anendnent
was to change the historical concept of bail with its
excl usi ve purpose of assuring one's presence in court,
as defined by common law, to a conprehensive plan for
conditional release, the defeat of either proposition
woul d have destroyed the overall purpose of the tota
anmendnent .

M | waukee Al liance, 106 Ws. 2d at 607.
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2. Defining the Test

138 This is the fourth case challenging the validity of an
amendnent under the separate anendnent rule. The dispute
between the parties can be broken down into three issues.
First, the parties disagree about the proper way to test the
validity of an anmendnent under the separate anendnent rule.
Second, while both parties agree that the general purpose of the
amendnent is an inportant elenent of the test, they diverge over
the nmethod the court should use to determ ne the purpose. And
third, the parties disagree over how the anmendnent in this case
fares under the applicable test.??

139 First, the parties offer dramatically different
versions of the operative test arising from these cases.
McConkey focuses on the anti-logrolling purpose'® of the separate
amendnent rule and contends that, in order to survive review,
the various propositions in an anendnent nust be ained at a
single purpose and be interrelated and interdependent such that
if the propositions had been submtted as separate questions,
the defeat of one proposition would destroy the overall purpose
of the nulti-proposition proposal. The Attorney Ceneral

gquoting M I waukee Alliance, counters that "[i]t is within the

discretion of the legislature to submt several di sti nct

2 This third issue is discussed in Part 3.

13 "Logrolling" is the joining of "unrelated provisions and

creating a union of interests to secure passage"” of |egislation,
or here, a proposed constitutional anendnent. State ex rel.
Wsconsin Senate V. Thonpson, 144 Ws. 2d 429, 445, 424
N. W2d 385 (1988).
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propositions as one anendnent if they relate to the sanme subject
matter and are designed to acconplish one general purpose.” 106
Ws. 2d at 604-05. He rejects the claim that propositions nust
be nutually dependent in order to be submtted as a single
amendnent .

1740 We agree with the Attorney General. W reaffirmthis
court's repeated holdings that the constitution grants the
| egislature considerable discretion in the manner in which
amendnents are drafted and submtted to the people. The inquiry
is "whether the legislature in the formation of the question

acted reasonably and wthin their constitutional grant of

authority and discretion.” M | waukee Alliance, 106 Ws. 2d at
604. An otherwi se valid amendnent will therefore be construed
as nore than one anendnent only in exceedingly rare

ci rcunst ances.

41 The proper test is laid out in MIwaukee Alliance: "It

is wthin the discretion of the legislature to submt severa
distinct propositions as one anmendnent if they relate to the
same subject matter and are designed to acconplish one genera
purpose.” 1d. at 604-05. As we stated in Thonson, all of the
propositions nust "tend to effect or carry out" the purpose.
Thonmson, 264 Ws. at 656.

142 M Conkey's position IS i nconsi st ent W th t he
constitution's grant of discretion to the legislature, and is
irreconcilable wth these prior holdings. The distinct
propositions need not be, as MConkey urges, interconnected and
dependent upon one another such that if one proposition failed
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the total purpose would be destroyed. Wiile Hudd uses the
phrase "dependent wupon," the Hudd court did not wuse it to
suggest an interdependency requirenent as MConkey asserts.
| nstead, Hudd established the principle that the propositions
must relate to the sanme subject and be "dependent upon or

connected with" the sane general purpose. Hudd, 54 Ws. at 336

(enphasi s added). In Hudd, we explicitly rejected the notion
that the propositions had to be interdependent; we required only
a "connection" between the provisions. Hence, the legislative
pay raise did not doom the amendnent in Hudd because, though it
was "less intimately and necessarily connected with the change
to biennial sessions,” it was nonetheless "clearly connected
with it" and "proper." Id. at 337. McConkey's approach
undoubtedly would have required striking down the |legislative
pay raise in Hudd, and likely would have also doonmed the

amendnent challenged in MIwaukee Alliance because of sone of

its specific provisions. The propositions, then, need only

4 ne provision in the amendment at issue in M I waukee
Al liance, for exanple, stated, "In determning the 10-day and
60-day periods [specified in the anendnent], the court shall
omt any period of tinme found by the court to result from a
del ay caused by the defendant or a continuance granted which was
initiated by the defendant.”™ Ws. Const. art. |, 8 8(3). The
defeat of this proposition would surely not have defeated the
overall purpose of the amendnent of changing "from the |imted
concept of bail to the concept of ‘'conditional release.'"
M | waukee Alliance, 106 Ws. 2d at 607. However, it was
connected with and tended to effect or carry out that purpose,
and its inclusion therefore did not violate the separate
amendnent rul e.
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relate to the sane subject and tend to effect or carry out one
general purpose.®®

143 This, of course, raises the second issue on which the
parties spend considerable time—how should the general purpose
of an anendnent be determ ned? MConkey proposes that the best
met hod for determning the purpose is to ook to the "relating
to" clause in the title of the joint resolution. In this case,
the joint resolution states the anendnent relates to "providing
that only a marriage between one nman and one wonman shall be
valid or recognized as a marriage in this state.” Goi ng
further, MConkey argues that this is the only source the court
can use to determ ne purpose. This approach, he asserts, is
consistent with the approach used in Article IV, Section 18 of
the Wsconsin Constitution'® relating to private bills, and
utilizes the rules of statutory construction by focusing on a

plain reading of the joint resolution's title. The Attorney

15 cur prior cases have described, and we affirm here today,
a test inquiring into both the subject nmatter and purpose of an

anmendnent, suggesting a two-part test. See M I waukee Alliance
106 Ws. 2d at 604-05. In practice, however, the analysis in
our prior cases has blended these two, often neglecting to
di scuss or analyze the subject matter of an anendnent. See,
e.g., Hudd, 54 Ws. at 337-39 (generally neglecting the
di scussion of the "subject" conponent of the test in its
anal ysi s). This is probably why the parties focus their

argunments on how the purpose of an anendnment should be
determ ned; they do not debate how the subject of an anmendnent
shoul d be det erm ned.

1 Article 1V, Section 18 provides: "No private or |ocal
bill which nay be passed by the legislature shall enbrace nore
t han one subject, and that shall be expressed in the title."
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Cener al counters that an anmendnent's purpose should be
determned fromits text and the context in which it was adopted
followng the constitutional interpretive approach outlined in

Dai ryl and Greyhound Park v. Doyl e. !

144 The general purpose of a constitutional anmendnent is
not an interpretive riddle. Text and historical context should
make the purpose of nost amendnents apparent. A plain reading
of the text of the anendnent wll wusually reveal a general,
uni fied purpose. A court mght also find other extrinsic
contextual sources helpful in determning what the anendnent
sought to change or affirm I ncl udi ng t he previ ous
constitutional structure, legislative and public debates over
the anmendnment's adoption, the title of the joint resolution, the
common nane for the anendnent, the question submtted to the
people for a vote, legislative enactnents follow ng adoption of
t he amendnent, and ot her such sources.

45 This appears to have been the general appr oach

foll owed in Hudd. In that case, this court identified the four

propositions contained in the anendnent from its text, and the

general nove from an annual to biennial legislature was
appar ent. The anendnent was also known to the public as the
"bi enni al sessions anendnent." Hudd, 54 Ws. at 325.

" Dairyland states that the constitution should be
construed by reference to the plain nmeaning of the provision,
the debates and practices at the tine, and the earliest
| egi sl ative action follow ng adoption. Dairyland G eyhound Park

v. Doyle, 2006 W 107, 919, 295 Ws. 2d 1, 719 N. W2d 408.
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146 In MI|waukee Alliance, the court described the purpose

of the anmendnent with particularity:

The purpose of the anmendnent was to continue the
guarantee of bail to those entitled to it, to allow
rel ease of sone persons wthout requiring noney bail
but with other reasonable conditions, and at the sane
time, under a structured system to hold persons for
[imted periods wthout the option of bail when a
court determnes that such action is necessary to
protect the comrmunity from serious bodily harm or to
protect society's interest in the admnistration of
justice by preventing the intimdation of wtnesses.

M | waukee Alliance, 106 Ws. 2d at 608. This purpose appears to

be gleaned from the text of the anmendnent. The court also
described a general purpose of <changing "from the I|imted
concept of bail to the concept of 'conditional release.'" I1d.
at 607. The court appeared to decipher this purpose by

conparing the previous constitutional structure with the
provi sions in the new anendnent. ®
147 The nethod for determning the purpose advocated by

McConkey—adopting verbatim the "relating to" <clause in the

title of the joint resolution—s supported neither by case |aw

nor by commobn sense. None of our cases follow MConkey's
appr oach. Nei t her Hudd nor Thonmson even discuss the title of
the joint resolution. In MIlwaukee Alliance, we noted the

8 The Thomson case, on the other hand, is a bit of an

anomaly with regard to the determ nation of purpose. The court
appeared to accept the statement of purpose proffered by the
Attorney General, the officer <charged wth defending the
amendnent . See Thonson, 264 Ws. at 656. The court did not
attenpt to craft a purpose of its own, and seenmed to suggest
that the parties agreed on the purpose of the anendnent.
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statenent of purpose contained in the title of the joint
resolution, but did not adopt it as MConkey suggests we nust do
her e.

148 MConkey's analogies to the restrictions on private
bills in Article IV, Section 18 are al so inapposite. The text
of that provision itself states that private or local bills my
enconpass only one subject, "and that shall be expressed in the
title." Ws. Const. art. 1V, § 18. The separate anendnment
rul e, however, cont ai ns no simlar stricture, strongly
suggesting the joint resolution's title should not be the
conclusive, nmuch |less exclusive, statenent of purpose. See

Weber v. Town of Saukville, 209 Ws. 2d 214, 231, 562 N.W2d 412

(1997) (stating the rule of construction that when the
termnology of simlar provisions is different, an inference is
drawn that different neanings are intended).

149 Finally, while the statement of purpose in the title
is relevant and helpful, limting review to the title alone
makes little practical sense. McConkey argues that limting
review to the text of the title is akin to statutory
construction. It is not. McConkey's approach does not even
allow the court to read the text of the anmendnent itself, nuch
less the text of the entire joint resolution! Far from being
conparable to statutory construction, McConkey's  approach
requires the court to put on blinders with regard to the
amendnment's content.

50 In summary, "It is wthin the discretion of the
| egislature to submt several distinct propositions as one
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amendnent if they relate to the sanme subject matter and are
designed to acconplish one (general pur pose. " M | waukee
Al liance, 106 Ws. 2d at 604-05. The general purpose of an
anendnent nay be deduced from the text of the anmendnent itself
and from the historical context in which the anmendnent was
adopt ed. And all of the propositions nust "tend to effect or
carry out" that purpose. Thonson, 264 Ws. at 656.
3. Applying the Test

151 The nmarriage anmendnment contains two propositions: (1)
"Only a marriage between one man and one worman shall be valid or
recognized as a marriage in this state"; and (2) "A |legal status
identical or substantially simlar to that of marriage for
unmarried individuals shall not be valid or recognized in this
state." The text of this anmendnent and historical context in
which it was adopted make its general subject and purpose plain.

152 A plain reading of the text of the amendnment, in which
both propositions expressly refer to "marriage," nmakes clear
that the general subject of the anmendnent is marriage. MConkey
does not seemto dispute this point.

153 Before the marriage anendnent was adopted, marriage in
Wsconsin was already limted by statute to the unions of one
man and one wonan. See Ws. Stat. § 765.001(2) (2005-06)*°
("Under the laws of this state, marriage is a legal relationship

between 2 equal persons, a husband and wfe."); § 765.01

19 Al subsequent references to the Wsconsin Statutes are
to the 2005-06 version unless otherw se indicated.
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("Marriage, so far as its validity at law is concerned, is a
civil contract, to which the consent of the parties capable in
law of contracting is essential, and which creates the |egal

20 This anendnent was therefore an

status of husband and wife.").
effort to preserve and constitutionalize the status quo, not to
alter the existing character or |egal status of marriage.

154 The first sentence preserves the one nan-one woman
character of marriage by so limting marriages entered into or
recogni zed in Wsconsin. The second sentence, by its plain
terms, ensures that no |legislature, court, or any other
governnment entity can get around the first sentence by creating

or recogni zi ng a legal status identical or substantially

20 Wsconsin Stat. § 765.001(2) states the public policy
objectives and intent of the legislature in its regulation of
marriage. It provides in relevant part:

It is the intent of chs. 765 to 768 to pronote the
stability and best interests of nmarriage and the
famly. It is the intent of the legislature to
recogni ze the valuable contributions of both spouses
during the marriage and at term nation of the marriage
by dissolution or death. Marriage is the institution
that is the foundation of the famly and of society.
Its stability is basic to norality and civilization,
and of vital interest to society and the state. The
consequences of the nmarriage contract are nore
significant to society than those of other contracts,
and the public interest nust be taken into account
always. . . . The inpairnent or dissolution of the
marriage relation generally results in injury to the
public wholly apart from the effect upon the parties
i mredi at el y concer ned. Under the laws of this state,
marriage is a legal relationship between 2 equal
persons, a husband and wife, who owe to each other
nmut ual responsibility and support.
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simlar to that of narriage."? W need not decide what |ega
statuses identical or substantially simlar to marriage are
prohibited by this clause in order to understand its plain and
general purpose.

155 Why preserve the status quo through a constitutional
amendnent ? This is no secret either. The sponsors of the
amendnent were quite clear that state suprenme court decisions
overturning the marriage laws of other states were the primry

reason for the anendnent.?? In short, the sponsors of the

2l McConkey argues that the second sentence has nothing to
do with the first, an assertion that strains credulity. Wi | e
the second sentence attenpts to acconplish sonething different
than the first sentence, it is plainly related to and connected
with the overall purpose of the anmendnent.

2 In the appendix to its brief, the Attorney General
provided a copy of a nmeno dated January 29, 2004, from the
sponsors of the anmendnment to fellow state legislators soliciting
co-sponsorship of the proposed anendnent. A copy is also
avai |l abl e online at
http://graphics2.jsonline.con graphics/mltinmedi a/ medi a/ oct06/1e
gi s3. pdf. (last visited June 25, 2010). The sponsors expl ai ned
their proposal as follows:

We are introducing LRB 4072/2 for first consideration.
LRB 4072/2 is a proposed constitutional anendnent that
woul d preserve the institution of marriage in this
state as it has always been—between a nman and a
wonman.

Last fall, the Massachusetts Suprene Judicial Court
used t he Massachusetts State Constitution to
conpl etely redefine marri age.

28



No. 2008AP1868

amendnent wanted to protect the current definition and | egal
status of marriage, and to ensure that the requirenents in the
first sentence <could not be rendered illusory by later
| egi sl ative or court action recognizing or creating identical or
substantially simlar legal statuses. The purpose of the
marriage anendnent, then, was to preserve the legal status of
marriage in Wsconsin as between only one nman and one wonan.
Both propositions in the anmendnment tend to effect or carry out

this general purpose.?

Nothing in our state constitution presently protects
agai nst our State Supreme Court doing the sanme thing
the Massachusetts Supreme Court did in 2003 (or the
Vernmont Suprene Court did in 1999 or the Hawaili

Suprene Court did in 1993, followed up by a state
constitutional anendnment there) and legislating from
the bench to radically alter marriage in this state
and judicially inpose sanme-sex narriage on this
state.

This proposal would prevent sanme-sex marriages from
being legalized in this state, regardless of the nane
used by a court or other body to describe the |egal
institution. The proposal preserves "marriage" as it
has always been in this state, as a union between one
man and one wonan. In addition, the proposal states
that a |legal status identical or substantially simlar
to that of marriage for wunmarried individuals shall
not be wvalid in this state, regardless of what
creative termis used .

23 Five other state supreme courts have addressed simlar
questions regarding simlarly worded nmarriage anendnents and
chal | enges under their own separate anmendnent rules. Al have
reached the sanme result we do here. See Arizona Together v.
Brewer, 149 P.3d 742 (Ariz. 2007); Advisory Opinion to the
Attorney General re Florida Marriage Prot. Anendnent, 926
So. 2d 1229 (Fla. 2006); Perdue v. O Kelley, 632 S. E 2d 110 (Ga.
2006); Forum for Equality PAC v. MKeithen, 893 So. 2d 715 (La.
2005); Al bano v. Attorney Ceneral, 769 N E.2d 1242 (Mss. 2002).
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56 To conclude, the two propositions contained in the
marriage anmendnent plainly relate to the subject of marriage.
And as the text of the anendnent and context of its adoption
make clear, the general purpose of the marriage anmendnent is to
preserve the legal status of marriage in Wsconsin as between
only one man and one wonan. Both propositions in the marriage
amendnent relate to and are connected wth this purpose.
Therefore, the marriage anendnent does not violate the separate
amendnent rule of Article XI, Section 1l of the Wsconsin
Constitution. Rather, the marriage anmendnent was adopted by the
people of Wsconsin wusing the process prescribed by the
constitution, and is properly now part of our constitution.

| V. CONCLUSI ON

157 In summary, though the precise nature of MConkey's
alleged injury is difficult to define, we conclude that the
policy considerations underlying our standing doctrine support
addressing the nerits of MConkey's claim which we therefore
choose to do.

158 We hold that Article X Il, Section 13 of the Wsconsin
Constitution—the nmarriage anmendnent—waas adopted in conformty
wth the separate anendnent rule in Article XllI, Section 1 of
the Wsconsin Constitution, which mandates that voters nust be
able to vote separately on separate anmendnents. Bot h sentences
of the marriage anmendnent relate to marriage and tend to effect
or carry out the sane general purpose of preserving the |ega
status of marriage in Wsconsin as between only one man and one
wonan.
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By the Court.—Fhe judgnent and order of the circuit court

are Affirnmed.
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